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BCTYI1I

Bixg mMoMeHTy mpOTOJIOIIEHHS He3aJeXKHOCTI YKpaiHm Ta mo-
YATKY PO3POOKU i CTBOPEHHS ITOBHOIIIHHOI 0asy HaIllioHAJIBLHOI'O
3aKOHOJABCTBA i IO CHOTOAHIIIHIN HeHb, 3a MPiOPiTETHI OCHOBU
HaMaramTbCA B3ATHU IIPABOBI HOPMU, AKi € BUBHAHUMHU B yChOMY
CBiTi Ta MicTAThCA y MisKHapogHUX AoroBopax. Ile mpaBmuio pos-
HOBCIOPKYEThCA I Ha CyCHLJIbHI BimHOcmHHM y cdepi iHTENIEeKTy-
anbpHOI BiacHocTi. IlocriiiHe 3pocTaHHsA pOJIi Ta 3HAUEHHA iHTe-
JEeKTyaJIbHOI BjacHOCTI B YKpaiHi, aK i y ycbomy cBiTi, Jimiire
OiATBEPIKYE Te3y, 110 HANIIIHHIIIINM KalliTaJIoM JIIOJCTBA € oTo
iHTeseKT Ta Ti 00’€KTH, AKi 3aBAAKYU oMy CTBOPIOIOTHCs. Cyuac-
HUII PO3BUTOK CBiTOBOI €KOHOMIiKN XapaKTepPHU3YEThCA Kapmu-
HaJIbHUMU 3MiHAMMW y BU3HAYEHHI HANPAMKIB eKOHOMiUuHOTO
nporpecy. Pojb iHTe/leKTyaJabHOI BJACHOCTI B €KOHOMiUHOMY
PO3BUTKY [AEP:KaBW 3 KOKHUM POKOM 3pPOCTAE Ta BUIEPEIKAE
3HAUYIIICTh 3aC00iB BUPOOHUIITBA Ta IIPUPOSHIX PECYPCiB.

B ycwomy cBiTi imTeseKTyasibHA BJIACHICTH € 00’€KTOM ITH-
BiibHOTO 06OpoTy. 3pocCTaHHA B3HAUEHHS iHTEJEeKTyaJabHOI
BJIACHOCTi Ta HacamIiepej il pe3yJbTaTiB y COIiaJbHO-€KOHO-
MiYHOMY PO3SBUTKY OYyAb-AKOTO CYCIIiJIBCTBA, & TAKOK IOIUTY
Ha Hel, IOB’S3aHO He JININE 3 MOSBOI0 MO3UTUBHUX UMHHUKIB,
ajne i, Ha JKajb, He MEHIIIOI Mipoio, HeraTUBHUX. AmKe iHTe-
JeKTyaJibHa BJACHICTH YacTO cTae 00’€KTOM HeIpaBOMipHHX
Iifi, 3JIOBXKUBAHBb, i TOMYy TOTpPedye 3 OOKY Aep:;KaBU He JIUIIIe
eeKTUBHOI ITPaBOBOi OXOPOHW, a U e(EeKTUBHO IIPAIIOI0UYUX
MexXaHi3MiB 3aXUCTYy.

Boanouac majexko He BCi MisKHapoJIHO-IIPAaBOBi Ta HAaIlio-
HaJBHHO-IIPABOBi aKTH, IO PETYJIIOIOTH BifHOCUHM Y cdepi iHTe-
JEeKTyaJbHOI BJIACHOCTi, MOMKYTH XapaKTepusyBaTHUCA SAK ITiJ-
KoM mockoHaui. Hesparkarouum Ha Te, IO OCTAHHIMY POKaMU 3a-
KOHOJABCTBO IIPO iHTEJEKTyaJbHY BJACHOICTh HEOTHOPA30BO
3MiHIOBAJOCA Ta PO3BUBAJIOCH, 3’ SABJAJMNCA HOBi rapaHTii mpas
TBOPI[iB Ta IIOCUJIOBABCA 3aXMCT IIPaB iHTeJEeKTaJbHOI BJac-
HOCTi Bif OyAb-SKUX IOPYIIEHb, HAa ChOTOAHI yHiBepcaJbHOI
Mozesi, AKka 3abesneuyBaja 0 HaJIeKHUU PiBeHb 3aXUCTy IIPaB
iHTeJIeKTyaJIbHOI BJIACHOCTI, ¥ CBiTi He icHye.

Take cTamoBUINle MOKHA MOSCHUTH HM3KO0I0 umHHUKIB. Ilo-
mepie, BigOyBaeThbCs CTPIMKHUI PO3BUTOK BUCOKUX TEXHOJIO-



rifi, AKM BIJIMBAE Ha IIBUAKICTH Ta PiBeHb CTBOPEHHS 00’€K-
TiB iHTEJEKTyaJibHOI BJIACHOCTi, i 3aKOHOJZABeIlb IIPOCTO He
BCTUTAE 3aKPIiINTH HaAJEKHUM UMHOM HOBI BUMOT'H, IO BUCY-
BalOTh HadABHI cycminbHi BigmocmHu. Ilo-mpyre, HaBiThL 3a
YMOBH TaKOI'0 BiiCTe:KeHHS HOBAIlill y CTHCJII TePMiHM icHyIOUa
mpollelypa BHECEHHS 3MiH 10 HOPMAaTHMBHO-IIPABOBUX aKTiB
3aliMae 3HAUHMIA Yac, BHACJIJOK YOro BOHU — 3aKOHOJABUi
3MiHI — BcCe K TaKH BiZicTaioTh Bij moTpebd mpaKTuku. Bigmo-
BilHO, BOHU HE€ MAIOTh CIIPOMOXKHOCTI OXOIIUTU yCi MOKJIMBi
coco0u BUKOPUCTAaHHA 00’ €KTiB iHTEJIeKTyaJbHOI BJIACHOCTI Ta
CIIPUATH PeaibHOMY Ta e(PeKTHBHOMY 3aXHCTy HOPYIIEHUX abo
ocmopenux mpaB. Ilo-TpeTe, mep:kaBHa moJiTuKa y cdepi oxo-
POHM Ta 3aXWCTy IIpaB iHTeJIEKTyaJbHOI BJacHOCTI B YKpaiHi
3aJIEKUTH BiJi MOJITUYHUX KOJMBaHb Ta Cy0’€KTHUBHUX (DaKTo-
piB. Ilo-ueTBepTe, He BCi MOJIOXKEHHA, 3aKPiNJIeHI Yy HOPMaTUB-
HO-IIPABOBUX aKTaxX 3 IHUTaHb iHTEJEKTYaJIbHOI BJACHOCTI AK
MiKHApOOHUX, TAK i HAI[iOHAJBLHUX, JOAEPKYIOTHCA a00 BUKO-
HYIOTh HaJeXHUM unHOM. ToOTO MoBa #jae mpo mpodjaeMu IIpa-
BO3aCTOCYBaHHSA, SIKi 3HAUHOI0 MipOI0 TAKOK IMOPOIKYIOTH IIO-
PVIIIEHHS IIPaB iHTEJEeKTyaJIbHOI BJIACHOCTI.

He 3ocepemxyiooun yBaru Ha 0e3mocepenHiX IpuumHaxXx He-
JTOCKOHAJIOCTi BiTUM3HAHOTO 3aKOHOIaBCTBA y cepi iHTeJIeKTy-
aJIbHOI BJIACHOCTi, y MaHOMY HayKOBOMY HOPOOKY (axiBIii iH-
CTUTYTy HaMarajucs BUKJACTH PN IUTAHb, IO CTOCYIOTBLCS
chepu mpaBOBOI OXOPOHM i B3aXMCTy INpaB iHTeJEKTyaJbHOI
BJIACHOCTi. A came: OCHOBHi TOJIO}KEHHS CTOCOBHO 3aXWCTy
IpaB iHTeJEeKTyaJIbHOI BJIACHOCTi, IPUUHATI y CBiTOBOMY CIIiB-
TOBAapPUCTBI Ta y HAIIill KpaiHi; aHasi3d cTaHy 3aKOHOIaBUOTO
peryJoBaHHA Ta peajisallii MexaHi3MiB 3axXMCTy HpaB iHTeJEeK-
TyaJbHOI BJIACHOCTIi; AEAKi acIeKTH CyA0BOl HPAaKTUKU 3 II-
TaHb 3aXMUCTy IPaB iHTeJIeKTyaJbHOl BJIACHOCTI TOIIIO.

Mu cnoxiBaemocs, 10 3aIIPONOHABAHMYI HAYKOBO-aHAJIITUU-
HUI MaTepiaj cOpUATHME I[LJIICHOMY CHUCTEMHOMY YSABJIEHHIO
III0ZI0 OCHOBHUX ITOJIO}KEHBb ITPABOBOI OXOPOHU Ta 3aXWCTY IIPaB
iHTeJeKTyaJIbHOI BJIACHOCTi, a TAKOXK HaA JOCTYIIHOMY PiBHi Bu-
CBIiTJINTH OpraHisalliiiHO-IIpaBOBi MeXaHi3MM 3aXUCTy OpaB, AKi
MOJKYTh OyTH 3aCTOCOBaHiI B pasi IOpPYIIEeHHS HMUX IIPaB B YK-
paiHi, 3 ypaxyBaHHAM CBiTOBOT'O IOCBiAy Ta MiKHapOIHUX
CTaHIaPTiB.



PO3/LI 1

3AXHUCT IIPAB IHTEJEKTY AJIbHOT
BJACHOCTI AR ITPEIMET SAROHOJABYOI'O
PEI'YJIIOBAHHSA

1.1. 3araabHi acmeKTH MpaBa iHTEJEKTyaJbHOI BJIACHOCTI.
CraH Ta MepCIeKTHBU PO3BUTKY 3aKOHOJAaBCTBA Y KpaiHU
y cdepi iHTeJIeKTyaabHOI BJIACHOCTI

VY camomy IIMPOKOMY PO3YMiHHI iHTeJeKTyaJibHA BJIACHIiCTH
Oo3Hauae 3aKpiIlJIeHi 3aKOHOM IIpaBa, AKi € pes3yJbTaToM iHTe-
JIEeKTyaJIbHOI MisITBLHOCTI B IIPOMMUCJIOBiH, HayKOBii, JriTepaTyp-
Hi# i XymoxkHiN ranysax. HalimoBHimnle moHATTA IIpaB iHTeJIEK-
TyaJbHOI BJIACHOCTI pPO3KpUBAEThCcs B cT. 2 KoHBeHIIii, 110 3a-
cHOBYye BcecBiTHIO opranisaiiiro iHTe/JIeKTyaJbHOI BJIACHOCTI,
Bix 14 nunua 1967 p., y AKil 3asHaueHo, IO iHTeJeKTyaJbHA
BJIACHICTH BKJIIOUA€E IpaBa, IKi BiZTHOCATHCA I0:

+ JiTepaTypHUX, XYIAO0KHIX i HAYKOBUX TBOPiB;

+ BUKOHABCBKOI TisIILHOCTI apTHCTiB, 3BYKO3aIlUCy, pamio- i
TeJIeBi3iiHUX Ilepenady;

+ BUHAXOXiB y BCiX c(epax JOACHLKOI TisgIbHOCTI;

+ HAYKOBUX BiIKPUTTIB;

* IPOMUCJIOBUX 3pPa3KiB;

* BHAKiB 1 TOoBapiB i mocayr, ipMOBHX HaiMeHYBaHB i KO-
MEepPIifHNX ITO3HAUEHD;

+ 3axXHUCTy Big HemoOpocoBicHOI KOHKYpeHIIii, a TaKoX Bci
iHmIi mpasa, II0 CTOCYIOThCA 1HTEJEeKTyaJabHOl AiAJIbHOC-
Ti y BUPOOHUUill, HayKOBiii, JiTepaTypHili Ta XymOKHIiii
cepax.

Cnix saszmaumTu, mo 3a IluBinbHUM KoJeKcOM YKpalHU
npaéo inmenekmyanibHoi 61ACHOCMI CTAHOBJIATH OCOOUCTI He-
MaWHOBI mpaBa iHTeJeKTyasbHOI ByiacHOCTI Ta (abo) mMaiiHOBi
mpaBa iHTeJIeKTyaJbHOI BJIACHOCTi, 3MIiCT AKUX IIOJO IEBHUX
00’€KTiB IILOT0 IIpaBa BU3HAUAETHCA BiJIOBIAHO OO IILOTO KO-
JeKCy Ta iHIIMX 3aKOHiB.



Po3din 1

IIpz mpomMy mpaBO iHTEJEKTyaJbHOI BJIACHOCTiI Ta IIpaBO
BJIACHOCTIi Ha piu, B AKi# BTijeHO BiAmoBigHMUI 00’€KT, He 3aje-
’KaThb ofmHe Bif omHoro. Tomy mepexis mpaBa Ha o6’€KT mpaBa
iHTeJIeKTyaJbHOI BJIACHOCTI He O3HAUa€ IlepexoJy IIpaBa BJac-
HOCTi Ha piu i HABHIaKM.

IlonsaTTa mpaBa iHTEJEKTyaJbHOI BJIACHOCTI € y3araJibHIOIO-
UMM BiJTHOCHO TaKWX MOHATH, II[0 BUKOPUCTOBYIOTHCA B 3aKOHO-
IaBCTBi Ta IOPUAWYHIiN JiTepaTypi, — IIpaBa Ha TBOPU HAYKWH,
Jiteparypu i mucrenTBa (aBTOPCHKi IpaBa), mpaBa Ha BUKO-
HaHHA, (QOHOTpPaMU, Bimeorpamu, mepegadi (Iporpamu) oprasi-
3aIiii MoBJeHHA (CYyMisKHI mpaBa) Ta mpaBa Ha BUHAXOOU, KO-
pucHi Mozesi, MPOMMCJIOBI 3pa3Ku, 3HAKU OJsA TOBapiB i Imo-
cayr Toio (IIpaBa IIPOMUCJIOBOI BJyacHocTi). OgHak Ii Tpu
CKJIaIOBi He BUUYEPHOYIOTH BCHOTO 3MIiCTy HOHATTA “IpaBa iHTe-
JeKTyanbHol ByacHocTi”. IcHye ummMaJio pe3yabTaTiB iHTeJIeK-
TyaJIbHOI MiAJMBHOCTI, AKMM HATAE€THCA IIPABOBA OXOPOHA, aje
mo3a paMKaMM aBTOPCBKHUX i CYMiKHMX IpaB Ta IIPaB IIPOMU-
caoBoi BiacHocti. [{o HUX, 30KpeMma BimHOCATHCA TomoTrpadii
iHTerpaJbHIUX MiKpocxeM, KOMEpI[ifiHa TaeMHUIISI, COPTH POC-
JuH i geAri i 06’€KTWM TpaB iHTEJEKTyaJbHOI BJIACHOCTI.
Tomy mOHATTA “IpaBa iHTeJeKTyaJbHOI BJaCHOCTI” mImpIie 3a
o0csaToM, HijK MOHATTS “aBTOPCBHKI i cymiskHi mpaBa” Ta “mpasa
IIPOMMCJIOBOI BJIACHOCTi” pasoM y3dATi.

IIpaBo iHTENEKTYyaMBbHOI BJIACHOCTI CKJIAAAETHCA 3 TAKUX OC-
HOBHHUX iHCTHUTYTIB.

Incmumym aemopcvrux i CYMidHUX NPAE — DPETYIIOE
MIPaBOBiIAHOCWHU, III0 BUHUKAIOTHh Y 3B’SABKY 3i CTBOPEHHAM Ta
BUKODPHUCTAHHAM TBOPiB HAYKH, JIiTePaTypu i MUCTEIITBAa, BUKO-
HaHb, (hOoHOTpaAM, Bimeorpam, mepezad (mporpam) opraHiszarii
moBJieHHA. O0’eqHAHHA B €IUHOMY IIPABOBOMY iHCTHUTYTi JBOX
3a3HAUYEHUX TPYH HOPM IIOSCHIOETHCA HAWTICHINIO 3aJIeKHi-
CTI0O BUHUKHEHHS Ta 3OiliCHEeHHS CYMisKHUX IIpaB BiJi aBTOp-
CHKUX IIPaB, a TAKOK YPETyJIhOBAaHICTIO BiAIIOBiIHMX ITPABOBiA-
HOCUH €IVHUM cIlelliaJbHUM 3akoHOM. Ille ogHiero pucoro, gKa
00’enHye 00’€KTHM aBTOPCHKOTO IIpaBa i CYMiKHUX IIpaB, € Te,
110 AJid HAaOyTTs IMpaB Ha IIi 06’€KTH He BUMAara€ThbCs 3AiliCHeH-
HS OyAb-AKUX (OPMaJIBLHOCTEMN.

Ipyrum iHCTUTYTOM IIpaB iHTEeJEeKTyaJbHOI BJIACHOCTi, 3a
JIOTIOMOT0I0 TKOT'0 OXOPOHAITHCS IIpaBa Ha 00’€KTHU HpaB iHTe-



Baxucm npas iHmeneKmMyanivbHoi 8LACHOCMI AK npedmem
3aK0H00a84020 pezyNi08AHHA

JIEKTyaJIbHOI BJIACHOCTi, € iHcmumym npaé Ha pe3yrbmamu
HAYKO0B0-MmexXHiUHOL meopuocmi, AKi OXOPOHAINMbCA Na-
meHmHuMu npaéamu, To6TO iHCTUTYT naTeHTHUMX mpas. [lei
MIPaBOBUI IHCTUTYT peryJiioe MaWHOBi, a TaKOXK IOB’sA3aHi 3
HUMHI OCOOMCTiI HeMalHOBi IIPaBOBiIHOCHHMU, II[0 BUHHUKAIOTL Yy
3B’SA3KY 31 CTBOPEHHAM BMHAXOMiB, KOPHUCHUX Mojeseii i mpo-
MUCJIOBUX 3pasKiB, a TaKOK i3 HAOyTTAM, 3AiliICHEHHAM Ta 3a-
XMCTOM IIpaB Ha HUX.

IIle ogHUM iHCTUTYTOM IIpaB iHTEJEKTYaJbHOI BJIACHOCTL €
iHCTUTYT Tak 3BaHWX KOMepPIiiHWX NO3HaueHb abo iHcmumym
npaé Ha 3acobu indueidyanisayii yuacHukié YueinbH020 000-
pomy. llin KoMepHifiHUMU IO3HA4YeHHAMHU PO3YyMiIOTH IIO3HA-
yeHHS, Ha AKi Moixe OyTum HabyTa IpaBOBa OXOPOHA SK Ha
00’eKTH IIpaBa iHTEJIEKTYyaJbHOI BJIACHOCTi, II[0 BKa3yOTb Ha
MMOXO/I’KeHHA, AKiCTh UM pemryTalliro ToBapis ado mocayr. Taku-
MH MO3HAUEHHAMMU €: TOProBeJbHI MapKu, reorpadiuxi sasHa-
YeHHS Ta KOMEpPIIifiHi HaliMeHyBaHHs. BOHM BUKOHYIOTh (DYHK-
Iifo iggmBigyasrizaiii ToBapiB i mocayr, a TaKoK cy0 €KTiB ITia-
NPUEMHUIBKOI MiAJBHOCTI, TapaHTyIOUYM AKiCTh TOBapiB Ta
TIOCJIYT, III0 HUMU BUPOOJIAIOTHCSI UM HAJZAIOTHCA.

Kpim Tpagunifinux 00’€KTiB mpaB iHTeJEeKTyaJbHOI BJIACHO-
CTi, AKi OXOPOHAITHCA ABTOPCHKMMM i CYMiKHUMHU HIpaBaMu,
MaTeHTHUMU IIpaBaMU, a TAaKOK IIpaBaMM Ha KOMEPI[iliHi ITo-
3HAUYeHHA, YKpaiHChbKe 3aKOHOJABCTBO HaJAa€ IPABOBY OXOPOHY
copTaM PpOCJUH, TomorpadiAmM iHTerpajJbHUX MiKpocxeM, KO-
MepIifiHiil TaeMHUIII Ta HeAKHM iHIIUM pPe3yabTaTaM iHTeJeK-
TyaJIbHOI TBOPUOIi AisabHocTi. IIpu 1boMy OKpeMi 00’eKTH Ipas
iHTeJeKTyaJbHOI BJIACHOCTI, 30KpeMa HAayKOBi BiZKpuTTda i pa-
mioHaJNi3aTopchbKi mpomosullii, € cnenmu@iuHUMU AJIA HAIio-
HaJBHOTO 3aKOHOJABCTBA, OCKiJILKM B OiJBIIIOCTI AepsKaB CBITY
BOHUM OKPEMO He BUIiIAIOTHCS.

HezBakaroum Ha 1ie, i mepmwuii, i Apyruil BujA pe3yJabTaTiB
iHTeJIeKTyaJbHOI TBOPYOI AisiJIbHOCTI MOXKHA BimgHeCcTHu I0 0cob-
JIMBOTO iHCTUTYTY TpaB iHTEJEeKTyaJibHOI BJIACHOCTi, a came —
iHcmumymy npaeé Ha Hempaduyilini 06’ekmu npaé inmenex-
myanvHoi énachocmi. 3BUUaliHO, I MOoro HasBa € CYyTO YMOB-
HOIO i MOKJMKaHa JUIle IIiTKPEeCJUTH HoTro BiAMiHHICTH Binm iH-
CTUTYTiB aBTOPCHKHUX i CyMiKHHMX IIpaB, MATEHTHUX IIpaB, a
TaKOK IIPaB HA KOMEPI[iliHi mo3HaueHHs, TOOTO 06’ €KTiB, 0XOII-
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adeHnx Ilapu3pKOI0 KOHBEHI[IE€I0 IIPO OXOPOHY IIPOMMCJIOBOI
BJIACHOCTI.

Ciain 3a3HAuUMTH, III0 METOIO IIPABOBOI OXOPOHHU Pe3yJIbTaTiB
iHTeJIeKTyaJbHOI MiSIJIbBHOCTI € CTBOPEHHS MNPABOBUX MeXaHis-
MiB 3aKOHHOI'O 3aIl0o0iraHHs MOJKJHBOCTI aKTiB “mapasuTyBaH-
HaA”, ToOTO 0e30MJAaTHOTO BHKOPHCTAHHSA 3a3HaueHUX 00’€KTiB
mIpaBa iHTeJeKTyaJbHOI BJIACHOCTI TpeTiMu ocobamMu 3 KoMep-
mifiHOI0 MeToio. IIpaBo iHTeJIeKTyaJIbHOI BJIACHOCTI BKJIIOUAE
pisHi mpaBOBi iHCTPpyMeHTH, AKi MOXXHa TOEIHYyBaTHU, 100 3a-
OesmeunTu OibIll eeKTUBHY IPAaBOBY OXOPOHY i 3aXMCT IIpaBa
Ha BKasaHi BuIe 00’¢eKTH IpaBa iHTeJEKTyaJbHOI BJIACHOCTI.
Bubip KOHKpEeTHOro iHCTpyMeHTa IIPaBOBOI OXOPOHM Ta 3aXU-
CTy IpaBa iHTeJeKTyaJbHOI BJIACHOCTI 3aJ€KUTH BiJl 0COBJIUBO-
cTeit 00’eKTa IILOTO IpaBa.

Ilonarra “saxucm npaé inmenexkmyanvrhoi énacrHocmi”
BKJIIOUAE IependaueHy 3aKOHOJZABCTBOM MisiJIbHICTH BiAImoBin-
HUX Jep:KaBHUX OPTraHiB 3 BU3HAHHA, NOHOBJEHHS IIpaB, a
TAKOXK YCYHEHHS IIepeIrKoi, IO 3aBa’yKaloTh peaJisarmii mpas
Ta 3aKOHHUX iHTepeciB cy0’eKTiB ImpaBa iHTeJleKTyaJIbHOI BJac-
HOCTI.

3axuCT MpaB iHTeJeKTyaJbHOI BJACHOCTI Ta OXOPOHIOBAHUX
3aKOHOM iHTepeciB 3miHiCHIOETLCS Y IepeadauyeHoOMYy 3aKOHOIAB-
CTBOM TOPAIKY, TOOTO i3 3acTOCyBaHHAM HaJeKHUX (popm, 3a-
cobiB i crtocobiB 3axuCTy.

IOpucaukiiiina popma 3aXUCTy IIPaB iHTEJEKTyaJabHOI BJac-
HOCTi IOmiJIA€ThCA Ha 3araJbHUM i cIeliaJdbHUNA HOPSAAKM 3a-
XHUCTY.

3a 3azasvbHum nops0KOM BaXWCT IIPaB iHTEJEeKTyaJbHOI
BJIACHOCTi Ta OXOPOHIOBAHUX 3aKOHOM iHTEDPECiB 3iMCHIOETHCH
CYZOM.

OcHOBHA KiJIBKICTh TAKMX CIHOPiB PO3TIANAETHCA CydaMU 3a-
rajapHol ropucauKMii. AKIo o6uaBa yYacHUKM CIiPHUX IIPaBO-
BiJHOCUH € IOPUAUUYHUMHU OCO0aMI, TO CIip, II[0 BUHHUK MijK
HUMH, OiABIAOMUYNI IOCHOJapChKOMY CYyAy. 3a 3T0J0I0 YUaCHU-
KiB mpaBoBimHOCuH y cdepi iHTeJIeKTyaJbHOI BJIACHOCTI cHip
MK HEMHK MOKe OyTH HepemaHuii Ha PO3TJISAL TPETeiChKOTO
cyny.

SIx 3aci6 cymoBoro 3axXmuCTy IIpaBa iHTeJIeKTyaJbHOI BJIACHO-
CTi Ta OXOPOHIOBAaHMX B3aKOHOM iHTepeciB BHCTyHa€ II030B,
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TOOTO 3BepHEHAa OO0 CyAy BHMOTra CTOCOBHO 3[IiliCHEHHS IIpaBoO-
Cynns, 3 OMHOTO OOKY, i 3BepHEHa 0 BiAmoBigaua MaTepiaJbHO-
ImpaBoBa BHMOTa IMOA0 BUKOHAHHSA IOKJaJeHUX Ha HBOTO
000B’A3KiB BUBHAHHA HASBHOCTI UM BifICyTHOCTI IpaBOBimHO-
cuH 3 apyroro. CymoBuii abo IIO30BHUH IIOPSIA0K 3aXUCTy IIpaBa
iHTeJIeKTyaJbHOI BJIACHOCTiI 3aCTOCOBYEThCA y BCiX BUIIagKax,
KpiM TUX, 110 IPAMO HepeadauveHi 3aKOHOIABCTBOM.

CneuyianvHow @Gopmoro 3axXUCTy NOpaBa iHTeJeKTyaJabHOI
BJIACHOCTi Ta OXOPOHIOBAaHMX 3aKOHOM iHTepeciB € ammimicTpa-
TUBHUM MOPANOK iX 3axucTy. BiH 3aCTOCOBYETHCS AK BUHATOK
i3 sarajnpHOTO MIpaBWJIa, TOOTO TiMIBLKW B MPAMO IEepeadadyeHmX
3aKOHOJABCTBOM BHUIIaJKaX. BiTIOBiIHO 10 3aKOHY IOTEPIiINi
MOJKe 3BEPHYTHCSH 3a 3aXMCTOM CBOTO IIOPYIIIEHOTO IIpaBa Ta iH-
TepeciB [0 IIEeBHOTO OPraHy Jep:KaBHOTO YIIPABJIHHA, BUIIOTO
opraHy BiAgmoBizaua a6o0 AHTHMOHOIIOJBHOIO KOMiTeTy YKpai-
H1. 3aco00M 3aXUCTy B JAHOMY pasi € He II030B, a CKapra uu
3asBa, MOPAAOK HOJAHHA i POSTIIANY SAKUX PErJIaMeHTYIOThCS
amMiHiCTpaTHBHUM 3aKOHOJABCTBOM. ¥ paMKax cHeliaJbHOI
IOpUCAUKIIIIHOI (popMUM peasidyeThbCcsd TaKOK KPUMiHAJIBHO-
TPABOBUU 3aXWCT IpPaBa iHTEJEKTYyaJbHOI BJIIACHOCTI.

Hewpucduruyiiina ¢opma 3axXucTy IIpaBa iHTeJeKTyaJabHOI
BJIACHOCTi BKJIOUa€ Ail IOPUAMYHUX 1 PismuHMX 0Cib IM0omo 3a-
XWCTY IIpaBa iHTeJEeKTyaJIbHOI BJIACHOCTI Ta OXOPOHIOBAHUX 3a-
KOHOM iHTepeciB, sIKi 3ifiICHIOIOTBCA HUMU CaMOCTiliHO, 0e3
3BepTaHHA OO0 Oep:KaBHUX a00 IHIMMX KOMIIETEHTHHX OPraHiB
(camozaxuct mpas). Bignosiguo mo ct. 19 IluBinsHOTO KOmEKCY
YKpainu caM03aXMCTOM € 3aCTOCYBAHHS 0CO00I0 3aC00iB IPOTHU-
Ioii, aKi me 3a00pOHEHi 3aKOHOM Ta He cyllepedyaTbh MOPAaJIbHUM
3acajgaM cyciijabcTBa. IIpu 11boMy crroco6u caMo03axXUCTy MaiOTh
BifmoBimaTy 3MmicTy mpaBa, II0 IOpPYIIeHe, XapakKTepy mii,
AKMMUH BOHO IIOPYIIIeHE, a TaKOXK HacJHigKaM, IO CHPUYMHEHi
nuMm nopyinenHam. Ocoba, mpaBo iHTeJNEeKTyaJbHOI BJIACHOCTI
K01 TOpyIIleHe, MOKe caMa o6MpaTH! CIIocobu caMo3axucTy abo
BOHM MOJXKYTh BCTaHOBJIIOBATHCS HIOroBopoM. MaloThCcs Ha
yBasi, MPUPOAHO, JIMIINEe 3aKOHHI 3aco0M caMO3axHCTy, Taki,
HaIpuUKJaL, AK Bigmosa 3hificuuTu meBHi aii, mepenmbaueni
VKJIaAeHUM TOTOBOPOM IIPO IMepelaHHS MAWHOBHX HpaB iHTe-
JIeKTyaJIbHOI BJIACHOCTi a0o JilneH3iiHMM mOTOBOPOM, BiaMOBa
BiJl BUKOHAHHSA HEIiMCHOTO JOTOBOPY TOIIIO.
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IITo cTrocyeTheA Aep:KaBHOI CUCTEMU IIPABOBOI OXOPOHU iHTe-
JEeKTyaJbHOI BJIACHOCTi, TO BiAIOBiAHO M0 cHeliaJbHUX 3aKO-
HiB y 1i#t cdepi, mig mUM IOHATTAM PO3YMiIOTH ¥YCTaHOBY
(eHTpaJbHUI Oprad BUKOHABYOI BJaAM 3 MHUTAHb IIPaBOBOIL
OXOPOHM iHTEJIeKTYyaJbHOI BJIACHOCTi) i CYKYIHICTH eKcCIepT-
HHUX, HAYKOBUX, OCBiTHiX, iH(opMaIiftHUX Ta iHIIWX BiAIOBiA-
HOI cmermiasizamii mep:xaBHUX 3aKJaAiB, IO BXOIATH M0 chepu
YIIPaBJIiHHA Y CTaHOBU.

Ha crorogui ma cucrema ckJjaagaeTrbcsa 3 MiHicTepcTBa 0CBi-
™ i HayKum YEKpaiunu, llep:KaBHOTO AemapTaMeHTy iHTeJIeKTy-
aJbHOI BJIACHOCTi, YKpPaiHCHLKOIO areHTCTBAa 3 aBTOPCBKUX Ta
CYMiKHUX 1IpaB, lep:kaBHOro migmpumemcrTBa “YKpaiHChKHI iH-
CTUTYT IPOMUCJIOBOI BiaacHocTi” (“YKpmuareHt”), dinii “VYxpna-
TeHTY”’ “YKpaiHCBKUI II€HTP iHHOBAaTUKU Ta NATEHTHO-iH(OP-
Mariftaux mocayr”’, IlepsxkaBHoro mignpuemctBa “IHTenmzaxuct”
Ta JlepXaBHOTO iHCTUTYTY iHTEeJEKTyaJbHOI BJIACHOCTI.

Ha Bigminy Big HamioHa/IbHOI cucTeMM, MiKHapogHA CHCTe-
Ma OXOPOHHY iHTeJEeKTyaJIbHOI BJIACHOCTI HampaBjeHa, B IIEPIITY
uyepry, Ha popMyBaHHS €IWHUX IIiIAXOMiB 40 3abes3meueHHs IIpa-
BOBOI OXOPOHM iHTEJIEKTyaJbHOI BJlacHOCTiI y cBiTi. Kommiaexc
3aXOMiB IIIO0 Mi’KHAPOAHOTO CIIiBpOOiTHHIITBA KOOpAuHYye Bcee-
CBiTHsS opraHisallif iHTeJeKTyaJIbHOI BJACHOCTi, SKa € OIHi€Io
3 16 cmemiamizoBanux y Oprauisamii O6’egunanunx Harriii.

OCHOBHOI0O METOI0 CTBOPEHHs Iiel BIIMBOBOI MisKHApPOIHOI
opraniszarii € 3a0Xx04yeHHS TBOPUYOl AifAJIBHOCTi, CIPUSAHHSA IIpa-
BOBill OXOPOHI iHTeJIeKTyaJbHOI BJIACHOCTiI ¥ BCbOMY CBiTi, po3-
BUTOK CIIiBPOOITHWIITBA MisK Oep:KaBaMM B iHTepecax IXHbOI
B3a€MHOI KopucTi, 3a0e3nmeueHHsa aJMiHiCTpaTUBHOro Kepis-
HUIITBA Pi3HOMAaHITHMMHU colo3aMu i goroBopamu. Ha cworoxsi,
BOIB Bukonye aamimicrparusHi (pyuKIii HactymHux Corosis
Y1 AOTOBOPIB B Tajysi iHTEJEeKTyaJbHOI BJIACHOCTI:

ITapusbKuii co03 3 OXOPOHU IIPOMMCJIOBOI BJIACHOCTI;
« Magpuacska yroza mpo HOHepeaKeHHS HeNpaBAUBUX YU

OMAaHJMBUX 3a3HAUEHDb MOXOAKEHHS TOBapiB;

+ MagpuacbKuil co03 3 MisKHapPOOHOI peecTpallii 3HakKiB;
Taasbkuii co03 3 MiKHAPOAHOTO AEIOHYBAHHS IIPOMUCJIIO-
BUX 3pasKiB;

Hinnpkuit coros 3 MiskHapoaHoi Kjaacudikariii ToBapis i mo-
CJIYT IJI peecTpallii 3HaKiB;
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« JlicaboHCHLKUII COI03 3 OXOPOHHU HA3B MIiCIhb IIOXOIKEHHS i
ix MiKHapOAHil peecTpalrii;

- JIoKapHCBKUH COI03, IO 3aCHOBYE MiKHapOOHY KJacudika-
IIiI0 IPOMUCJIOBUX 3Pa3KiB;

+ Coros PCT;

+ Coros MIIK;

+ BeHcbKUil €003, IO 3aCHOBYE MiKHApPOAHY KJacu@ikalliro
300pasKyBaJIbHUX €JIEMEHTIiB 3HAKiB;

+ BymamemTchKuii coio3 3 MisKHApPOAHOTO BU3HAHHA JEIOHY-
BaHHSA MiKPOOPramisMiB IJis IIijIell maTeHTHOI IIPOIemypH;

+ Haiipo6cbKuii AOroBip IPO OXOPOHY OJIMHOiHICBKOTO CHM-
BOJIA;

« Horosip mpo 3akouu 1oxo ToBapaux sHakiB (TLT).

CBoero ueproi, 3axkonodaécmeo Yxkpainu 6 cgepi inmenex-
myanvHoi 6aacCHOCMI OXOILNIOE yci 3aranbHOBimoMi 00’eKTH
mpaBa iHTeJIeKTyaJbHOI BJIAacHOCTi, 3abesmeuye HaOyTTda, 3miiA-
CHEHHS Ta 3aXWCT IIPaB iHTeJIEKTyaJbHOI BJIACHOCTI B YKpaiHi
AK BiTUMBHAHUMM, TaK i iHO3eMHMMHU ocobaMu Ta B I[1LJIOMY
BiimoBilae BuMoOraMm, BCTAHOBJIEHUM MiKHAPOAHUMU HIPABOBU-
MU aKTaMHu.

Huni npaBoBigHOCMEM ¥ chepi iHTeIeKTyaIbHOI BJIACHOCTI B
VKpaiHi peryamoThCA OKPEeMUMU II0JOXKeHHAMU KoHcTuTyiii
Ykpaiau, mvopmamu I{uBinmbHoro, Kpuminansaoro, MurHOTO
KogmekciB YKpainu, Komekcy Ykpainu mpo aamimicTparusHi
IPaBOIIOPYIINEHHS Ta MOpoIllecyaJbHUX KoAeKciB. B VYkpaimi
girots 10 cmemianbHUX 3aKOHIB y cdepi iHTeneKTyaJbHOI BJac-
HOCcTi. BoHa € yuacHuiero 18 6araTocTOpoHHIX MiKHapPOTHUX
IoroBOpiB y 1iii cdepi. IIpaBoBimHOCHMHM, MO-B’A3aHiI 3 mpaBo-
BOI0O OXOPOHOIO iHTEJIEeKTyaJIbHOI BJIACHOCTi, PETYJIOIOTh TaKOMK
6m3pko 100 mig3sakoHHMX HOPMaTHUBHUX aKTiB.

Koncmumyuyia Ykpainu AK IepIIodyeproBe IKepeyio IIpaBa
BH3HAYA€ OCHOBOIIOJIOMKHI 3acaam icHyoumnx y miit cdepi mpaso-
Bimnocun. BimzmoBimno mo Komcruryiii YKpainum KoskeH Mae
IPaBO Ha Pe3yJbTaTU CBOEI iHTEJEKTyaJbHOI, TBOPUYOL AifAJTBbHO-
CTi; HIiXTO He MOKe BUKOPHCTOBYBaTHU ab0 IIOIIMPIOBATHU iX 6e3
3TOV BJIACHWKA, 3a BUHATKAMW, BCTAHOBJIEHUMW 3aKOHOM.
KoskeHn mMae mpaBo BOJIOAiTH, KOPHUCTYBaTHCS pPe3yJbTaTaMU
cBO€i iHTeJeKTyaJbHOI, TBOpUOi misiabHOCTi. I'pomamsmam ra-
pauTyeThcA cBOOOAA JiTepaTypHOI, XyA0KHBOI, HAYKOBOI i Tex-
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HiYHOI TBOPYOCTi, 3aXUCT iHTEJIEKTYyaJbHOI BJACHOCTi, iXHixX
aBTOPCBKUX IIPaB, OCOOMCTHX HeMAaWHOBMX IIpaB i mMaTepiaJb-
HUX iHTepeciB, II[0 BUHUKAIOTH y 3B’A3KY 3 Pi3HUMH BUIAMU
iHTeJeKTyaJNbHOl AiAJIBHOCTI.

3 1 ciuaa 2004 p. HabyB umHHOCTI [JUBinbHUL Kodekc YKpai-
HU, SKUN MicTuUTh oKpemy Kuury uderBepty “IIpaBo iHTeneKTy-
aJBFHOI BJIACHOCTI”, IO PeryJIIoe 3arajibHi MUTAHHA y IIiit cdepi,
InmaBy 75, AKa peryjme BiTHOCHHU IOAO POIMOPAIKEHHA Maii-
HOBMMH TIPaBaMM iHTEJEKTyaJIbHOI BJIACHOCTi, a TaKOK MiCTHUTDH
3araJibHi II0JIOKEHHsI CTOCOBHO IIpaBa 0COOM Ha 3aXMCT il IIUBiJIb-
HUX IIPaB Ta iHTEPEeCiB CyJOM Ta OpraHaMu JAep:KaBHOI BJIAIN.

Kuura yeTBepra BU3HAUaE TaKi OCHOBHI 3acagu, fAK:

+ IOHATTA IpaBa iHTeJeKTyaJbHOI BJAcHOCTi, a came —
mpaBo ocobu Ha pes3yJbTaT iHTeJeKTyaJbHOI, TBOPUYOI mis-
JbHOCTi abo Ha immuii 00’eKT IIpaBa iHTeJIeKTyaJbHOI BJac-
"HocTi. Kpim Toro, B miii KHu3i Bu3HaAUeHO, IO IpPaBO iHTe-
JIeKTYaJbHOI BJIACHOCTi CTAHOBJIATH OCOOMCTiI HeMalfHOBI Ta
(ab0) maiiHOBI IIpaBa iHTeJEeKTyaJabHOI BJIACHOCTI;

+ CHiBBifHONIEHHS NOpaBa iHTeJeKTyaJbHOI BJIACHOCTI Ta
IpaBa BJIACHOCTI;

« 00’eKTU Ta cy0’eKTH IIpaBa iHTeJeKTyaJbHOI BJIACHOCTI;

* mificTaBM BUHUKHEHHSA ITPABa iHTEJEKTyaJIbHOI BJIACHOCTI;

+ ocobucTi HemMalHOBI Ta MalHOBI mpaBa iHTeJeKTyaJlbHOI
BJIACHOCTI;

* CTPOKM YMHHOCTI IIMX TIpaB;

+ IIpaBa iHTeJeKTyaJbHOI BJACHOCTI Ha 00’€KT, CTBOPEHUI Yy
3B’sI3KY 3 BUKOHAHHSAM TPYIOBOrO JOTOBOPY, Ta Ha 00 €KT,
CTBOPEHUI 3a 3aMOBJIEHHSIM;

* HACJIIAKW HMOPYIIEHHS IIPaBa iHTEJIeKTyaJbHOI BJIACHOCTI;

* BaXUCT IIpaBa iHTeJeKTyaJIbHOI BJIACHOCTI.

IIpu mpoMy KOKHOMY KOHKPETHOMY 00’€KTY IpaBa iHTeJIeK-
TyaJbHOI BJIACHOCTi IpHCBAUYeHa OKpeMa IJjaBa I[iel KHUTH.

I'naBa 75 I[uBimbHOTO KOJeKCYy YKpaiHU BU3HAUAE BUIU TO-
TOBOPiB IIIOJI0 PO3MOPAMMKEHHS MalHOBUMU NIpaBaMU iHTeJeK-
TyaJbHOI BJIACHOCTI Ta BCTAHOBJIOE KOHKPETHI BHUMOTHU IIIOJ0
KOYKHOro 3 Hux. TakuMy JOroBOPaMM MOMKYTL OyTH: JilleH3isd,
JiTIeH31THUN JOTOBip, MOTOBIp PO CTBOPEHHS 3a 3aMOBJIEHHAM
i BUKOopucTanHa 00’€KTa MpaBa iHTeJeKTyaJbHOI BJIACHOCTI, I0-
TOBip IpPO TIepefaHHA BUKJIOUHNX MAWHOBUX NHPAB iHTEJIEKTY-
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aJbHOI BJACHOCTi, a TAaKOX iHIII ZOTrOBOPH IITOA0 POIIOPALI-
JKeHHS MAaWHOBUME IIpaBaMU iHTeJEeKTyaJbHOI BJIACHOCTI.
Tako:x BU3HAUEHO IOPANOK Jep:KaBHOI peecTparlii Takux I0To-
BopiB. Kpim mnporo, IluBinpHMII KomeKkc YKpaiHM MiCTUTBH
Tako:k I'1aBy 76, 1110 peryJiioe BifHOCHHU, OB’ si3aHi i3 moroBo-
pamMu Komepiiiaoi KoHmecii. Ili moroBopm Oe3mocepegHbBO He
BigHeceHi MO MOTOBOPiIB IMOMO PO3HOPAMMKEHHA MAWHOBUMU
mpaBaM#u Ha O0’€KTH iHTEJIEKTyaJbHOI BJIACHOCTi, ajie TaKOXK
CTOCYIOTHCSI BiIHOCHH, IIOB’SI3aHMX i3 HaJAaHHAM [TO3BOJYy Ha
BUKOPUCTAHHA IIUX 00’ €KTiB.

BigHocuHU 100 BUKOPUCTAHHA 00’€KTiB IIpaBa iHTEJEKTY-
aJIbHOI BJIACHOCTI B T'OCIOJapChbKiil MiAJBHOCTI BperyaboBaHi
TaKUM HOPMATWBHO-TIPABOBUM aKTOM, K I'ocnodapcvkuil Ko-
Odexc Ykpainu. Bin mictute I'maBy 16, AKoI0, 30Kpema, BU-
3HAYeHi ITPaBOMOYHOCTI ITO0 BUKOpPUCTAHHA 06’€KTiB mpaBa
iHTeJIeKTyaJbHOI BJacHOCTi y cdepi rocmomaproBanusa. Tarkoxx
neir Komexc MmicTuTh HOpMHU, IIO IIepeadavaioTh BiAIIOBigaJib-
HicTh 3a mpaBOIIOPYINIeHHA y cepi rocrmomaproBanusa. Hanpuk-
Jajz, 10 MOPYHIHWKA MOKYTh OYyTH 3aCTOCOBAHi TaKi BMAW Troc-
OOMapChbKUX CAHKIIIN, TK:

* BigIMKOAyBaHHA 30UTKiB;

- mrpadHi CAaHKIIi;

* OIepaTHUBHO-TOCIIONAaPChbKi CaHKITiI.

IITo crocyerbcsas ammMiHicTpaTWBHOI BimmoBigasbHOCTI 3a IO-
PVIIIEeHHSA IpaB iHTeJeKTyaJIbHOI BJIACHOCTi, TO agMiHicTpaTuB-
Hi TIpoIefypu 3aCTOCOBYIOThCS Yy BUIIaJKax, mepeadauenux Ko-
Oexcom Ykpainu npo adminicmpamueéHi npagonopyuleHHs, 30-
KpeMa IIpHW: IOPYIINEeHHI HIpaB iHTeJIeKTyaJbHOI BJIACHOCTI;
3miMicHeHHi nOifi, 110 CTAHOBJIATH AKTH HEeJO0OPOCOBiCHOI KOHKY-
peHIIii; He3aKOHHOMY PO3MOBCIOKeHHI NPUMIPpHUKIB aymioBi-
3yaJbHUX TBOPiB, (poHOTpPaM, Bimeorpam, KOMII'IOTEPHHUX IIPO-
rpam, 6a3 JaHWX; MOPYIIeHHI 3aKOHOJABCTBA, IO PETrYJI0E BU-
POOHUIITBO, €KCIIOPT, iMIIOPT AMCKiIB AJIs JasepHUX CHUCTEM
3YNTYBaHHS; €KCIIOPT, iMIIOPT OOJaJHAHHA YU CUPOBUHU s
ix BUPOOHUIITBA.

AnmimicTpaTuBHA BiAIOBiZAJbHICTL 3a IIPaBOIIOPYIIEHHS,
mepegbaveHi UM KOZEKCOM, HACTa€, SKIMO Ili IMOPYIIEeHHS 3a
CBOIM XapaKTepoM He TATHYTh 3a cO00I0 KpUMiHAJBHOI BiJIIOBi-
JIaJIBHOCTI.
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Hopmu agmiHicTpaTHBHOTO IIpaBa, IO CTOCYIOTBHCA 3aXUCTY
IpaB iHTeJeKTyaJbHOI BJIACHOCTi, MICTATHCA TaKOXK y:

« Mumuomy wodexci Ykpainu, 3oxpema Pozgimi X “Kour-
POJb 3a IIepeMillleHHAM uYepe3 MHUTHUII KOpPAOH YKpaiHu
TOBapiB, M0 MIiCTATH 00’€KTHU IIpaBa iHTEeJEeKTyaJbHOI BJac-
HOCTi”, B AKOMY BHBHAUYAIOTHCA OCOOJIUBOCTI IepeMiIeHHsA
yepe3 MUTHUI KOPAOH YKpaiHM 3a3HAa4YeHUX TOBApPiB;

+ CIeIiaJbHOMY 3aKOHOAABCTBI YKpaiHm B coepi iHTeIeKTy-
aJbHOI BJIACHOCTI i peryaoioTh BifHOCHMHU, OB’ A3aHi i3 3a-
XHMCTOM IIpaBa iHTeJeKTyaJbHOI BJIACHOCTI B AmeaArmiii-
Hil masati [epskaBHOTO JemapTaMeHTy iHTeJeKTyaJbHOIL
BJIACHOCTI;

- 3akoHax Ykpainu “IIpo poO3IOBCIOAKEHHsS IPUMipHUKIB
aymioBisyaJabHMX TBOPiB, (poHOrpam, Bigeorpam, KOMII iO-
TepHUX mIporpam, 6as mammx” ta “IIpo ocobamsBocTi mep-
JKaBHOTO PeryJII0BaHHSA MiAJBHOCTI cy0’€KTiB rocmomapio-
BaHHSA, IIOB’A3aHOI 3 BUPOOHUIITBOM, €KCIIOPTOM, iMIIOPTOM
IUCKIiB 1A JIa3epHUX CUCTEM 3YNUTYyBaHHS .

KpuminanbHO-IpaBoBi ciocoOm 3aXMCTy IPaB iHTEJIEKTYallb-
HOI BJacHOCTi mepexnbaueni KpuminaavHum rKodexcom YKpainu
Ta 3aCTOCOBYIOTLCA BiJ iMeHi Jep:;KaBu 3a BUPOKOM CYAY Y BUT-
JSAAi TOKapaHb 0 0co0W, BUHHOI Y BUMHEHHI 3JIOUMHY, 1 MOJA-
raoTh y mepeabaueHOMY 3aKOHOM OOMesKeHHi mpaB i cBoOos 3a-
cymxeHoro. TakuMu BuUAaMM MOKapaHb MOXKYThH OyTu: mrrpad,
mo36aBJeHHs IpaBa oOilimMaTu ImeBHI mocamu abo 3aiimaTucs
IeBHOIO MiAJbHiCTIO, BUOPABHI poboTu, KoHpicKaImia maiiHa,
aperlit, oOMeKeHHs ab0 1030aBJIeHHS BOJII Ha MEeBHUU CTPOK.

KpuminanbHa BigmoBimasbHicTh 3a 3J0umHU y chepi iHTe-
JIEKTYaJIbHOI BJIACHOCTI TepeabaueHa 3a:

+ IOPYIIIEHHS aBTOPCHKOTO MpaBa i CyMisKHUX IIPAaB;

* IOPYIIEHHS ITPaB Ha BUHAXiJl, KOPUCHY MOJEJb, IIPOMUCJIIO-
BUII 3pas3ok, Tomorpadiio iHTerpaJabHOI MiKpocxemu,
COPT POCJIMH, PaIlioHaAIi3aTOPCHKY IPOIO3UIIiIO;

+ He3aKOHHE BUI'OTOBJIEHHS, IIiApOOJIeHHSA, BUKOPHUCTAHHS ab0
30yT HE3aKOHHO BUTOTOBJIEHWX YU IMiAPOOJIEHUX KOHTPOJIb-
HUX MapoK MIJA MapKyBaHHSA YHNaKOBOK NIPUMipPHUKIB
ay/aioBisyaJibHUX TBOPiB Ta oHOTpaM;

+ He3aKOHHEe BUWKOPHCTAHHA TOProBeJbHOI MapKu (3HaKa
IJIs1 ToBapiB i mocayr), KomepiritHoro ((hipmMoBOro) Haiime-
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HYBaHH#A, reorpadivHOro 3a3HavyeHHS;
- He3aKOHHe 30MpaHHA 3 METOI0 BHKOPHCTAHHS abo Iepe-
IaHHSA BiZOMOCTeM, III0 CTAHOBJIATL KOMEPIIiNHY TA€EMHUIIIO.

CreriajbHe 3aKOHOZABCTBO YKpaiHu y cepi 0XOpoHU Ipas
iHTeJIeKTyaJbHOI BJIACHOCTI CKJIaZalOTh TaKi 3aKOHU ¥YKpaiHu:
“IIpo OoXOpOHY HpaB Ha BWHAXOOMW i KopucHi momeni», “IIpo
OXOPOHY IIpaB Ha 3HAKHU OJs ToBapiB i mocayr”’, “IIpo oxopony
mopaB Ha mpommcioBi 3paskm”, “IIpo oxopoHy IpaB Ha 3a3Ha-
YeHHS HMOXOMIKeHHsA ToBapiB”, “IIpo oxopoHy IpaB Ha TOIOTDAa-
¢ii imTerpamsaux Mikpocxem” Ta “IIpo aBTOpPCHKE mpaBo i cy-
MixkHI nmpasa”. HuMu meTaJibHO BPeryJbOBaHi BiJHOCHHHU II[OJO0
HaOyTTs, 3AIMICHEHHS Ta 3aXWCTy IIPaB Ha BUHAXOAU, KOPUCHi
MoOeJi, TOProBeJbHIi MapKu (3HaAKM AJsA ToBapiB i mociayr),
IPOMMCJIOBI 3padku, Tomorpadii iHTerpaspHMX MiKpoOCXeM,
reorpacivuHi 3a3HaueHHsA, 00’€KTH aBTOPCHKOTO IIpaBa i cyMix-
HUX IIpaB.

Tak, muTaHHA OXOPOHM ABTOPCHKOTO IIpaBa Ta CYMiKHHUX
IpaB BperyJboBaHi 3akorHom Ykpainu “IIpo aémopcevke npaeo
ma cymixcHi npasa”, BimmoBimHO [0 AKOTO OXOPOHI MiAIATAIOTH
ocobucTi HeMalfHOBI mpaBa i MaifHOBiI mpaBa aBTOPiB Ta ix mpa-
BOHACTYITHUKIB, TOB’sA3aHi 31 CTBOPEHHAM Ta BUKOPUCTAHHAM
TBOPiB HAYKH, JiTepaTypu i MHCTEIITBA — aBTOPCbKe IPaBo; i
mIpaBa BUKOHABI[iB, BUPOOHUKIB (hoHOTpPAM i Bifmeorpam Ta opra-
Hi3aliili MOBJIeHHS — CYMiKHi mpasBa.

Y 3akoHi BUBHAUYAETHCA, M0 Cy0 €KTaMU aBTOPCHKOTO IIpaBa
€ aBTOPH TBOPIiB, iX cImagKoeMIIi Ta 0co0u, AKMM aBTOPH UM iX
CHaJKOEMIII Imepegai CBOi aBTOPChKi MaiinoBi mpasa. O6’eKTa-
MM aBTOPCHKOTO IIpaBa BUBHAIOTHCSA TBOPHU Y rajysi HayKu, JIi-
TepaTypu i MHCTEIITBa, a caMe: JiTepaTypHi HHCHMOBiI TBOPHU
0eJIeTPUCTUUYHOTO, MYOJiIIMCTUYHOTO, HAyKOBOTO, TeXHIUHOTO
abo iHIIoro XapakTepy (KHUTHU, OPOIITypPH, CTATTi TOII0); BUCTY-
nou, JeKIii, mpoMoBu, IIPOIOBiAi Ta iHMIII ycHi TBOpH;
KOMII'IOTePHiI mporpamMu; 0asu maHWX; MY3WYHiI TBOPH 3 TeKcC-
TOM i 0e3 TeKCTy; ApaMaTW4Hi, My3WUYHO-IpaMaTU4YHi TBODH,
maHToOMiMu, xopeorpa@iuni Ta iHHIi TBOpPHU, CTBOPEHi AJsd cIie-
HiYHOTO MOKaldy Ta iX NOCTAaHOBKM; ayAioBidyaJibHi TBOpU;
TBOPH O0OPAa30TBOPUOro MICTEIITBA; TBOPH apXiTeKTypu, MicTo-
OyZIyBaHHS i caloBO-MapKOBOTO MUCTEITBA Ta iHIi TBOopU. Ilei
mepesik He € BUUEPIHUM.
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ABTOpChKe TpPaBO Ha TBip BUHUKA€E BHACJIIIOK (haKTy #oro
cTBopeHHA. {14 BUHMKHEHHA i 3MifiCHeHHA aBTOPCHKOIO IIpaBa
He BUMAaraeThCs PeecTpallig TBOPY UM OyIb-AKe iHINE CHelli-
ajbHe Iioro oGOpPMJEHHSA, a TAKOY BUKOHAHHS OYIb-AKUX
iHmux ¢gopmanbHOCTEN. Pasom 3 TuM, cy6’€KTH aBTOPCHKOTO
mpaBa MaiOThb MOJXKJMBICTH 3apeecTpyBaTH CBOI IIpaBa y BCTa-
HOBJIEHOMY TOPSIKY.

CTOCOBHO CYMisKHUX TpaB Iieil 3aKOH BU3HAUAE, 10 Cy0’ EK-
TaMM CYMiKHUX IIpaB €: BUKOHABI[I TBOPiB, BUPOOHUKHU (POHO-
rpamM, BUPOOHHKH Bifeorpam, iX CIaAKOEMI[i Ta HIPaBOHACTYII-
HUKHU; opraxisaiii MOBJEeHHA Ta iX MPaBOHACTYIIHUKU.

OkpeMuil po3iJi IPUCBAYEHO NUTAHHIO YIPABJIHHA ITpaBa-
MU cy0’€KTiB aBTOPCBKOIO IIpaBa Ta CYMiKHUX IpaB. Y HbBOMY
3a3HAYAETHCA, IO Cy0 €KTHM aBTOPCHKOTO IpaBa i CyMiKHHX
IIpaB MOKYThb YIIPABJIATH CBOIMHU IIpaBaMHu 0COOMCTO, Uepes IIo-
BipeHOro abo yepes opraHisaliro KOJEKTUBHOTO YIPaBIiHHA.

3aKOHOM TaKOMK IIepeadauveHO il PO3HiJi, MIPUCBAYEHUI
3aXMCTy aBTOPCHKOTO IIpaBa Ta CYMisKHHUX IIpaB.

3akxon Ykpainu “IIpo oxopoHy npas Ha 6UHAX00U i KOPUCHI
Mmodeni” peryJioe BiJHOCHUHU, ITOB’sI3aHi 3 HAOyTTAM, 3ifiCHEH-
HAM Ta 3aXVCTOM IPaB HA BUHAXOAU i KOPUCHI MoeJri.

Bin Bu3Hauae yMOBM HAJAHHS IIPABOBOI OXOPOHU I[UM
0o0’eKTaM IIpaBa iHTeJIeKTyaJbHOI BJIACHOCTi, 30KpeMa BCTaHOB-
JII0€, IO 06’€KTOM BMHaAXOAy (KOPHCHOI MOMENi) MOXKYTb OyTH
TpoAyKT abo mpollec, a TAKOXK HOBE 3aCTOCYBaHHSA Bimomoro
MPOAYKTY YU IIPOILECY.

Haa Toro, 1mo06 BMHAaXiA BiAIOBiTaB yMoBaM ImaTeHTO3JAATHO-
cTi BiH moBUHEH OyTM HOBMM, MAaTW BUHAXITHUIILKUI piBeHb i
OyTm mpommcyioBo npugatHuM. I[lo KopucHOI Momeni Bucy-
BalOThCA JIMIIIE BMMOTH IIOJ0 HOBU3HU Ta IIPOMMCJIOBOI IIPU-
TaTHOCTI.

ITeit 3akoH BM3HAUYAE, SKUM UYNHOM 3HiHiCHIOETHCS PO3MOILJ
IpaB MiX BMHAXiZHMKOM Ta poboTomaBiieM. TaKoX BperyJibo-
BaHO BiTHOCWHU MO0 MpPaB IIPABOHACTYIHWKIB Ta mpaBa Iep-
III0TO 3asIBHUKA.

AK i KOXXKHUEA cnemialbHUI 3aKOH Y IIiH cepi, el aKkT 3a-
KOHOJABCTBa BU3HAYAE MOPAMOK HAOYTTS IIpaB Ha BUHAXOIUW Ta
KopucHi mogmesni. Posgin IV mporo 3akony mMicTuThL HOpMHU, IO
CTOCYIOTHCS BHMOT 10 3adBKM Ha 3a3HaueHi BuIIe 00’€KTH, IIO-
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PAIKY BCTAHOBJEHHS MaTU HOJaHHA 3asBKU, IIPiOPUTETY, IIO-
PAOKY IPOBeIeHHS €KCIePTU3N 3asIBKM, MOYKJIMBOCTEH BiIKJIM-
KaHHA Ta IIEePeTBOPEHHS 3adABKU, HAJAaHHA TUMYACOBOI IIpaBo-
BOI OXOPOHM, OCKAp)KeHHA pPiIlleHHA 3a 3adABKOI0, peecTparrii
npaB Ta BuUAAYi HaTeHTY.

Poszgin V nmporo 3akoHy Bu3HaAuUae IIpaBa Ta 000B’sI3KU BJac-
HUKa IIpaB HA BUHAXOAM Ta KopucHi Mogmeni. Momy Hajle:xaTh
IpaBa Ha BUKOPHUCTAHHA BiAHOBimZHOro 06’€¢KTa, BUKJIOUHI
IIpaBa JO3BOJIATH Ta 3a00POHATH TaKe BUKOpPHCTaHHsS. PasoMm 3
UM, 3aKOH TAKOJK Ilependadac IeBHI BUHATKUN 3 BUKJIIOUHUX
mpaB. Ile, 30KpeMa CTOCYEThCA IIpaBa IIOIEPEeAHBOr0 KOPHUCTY-
BaHHA Ha BUHAXOJU Ta KOPUCHI Mozesi. TakoX He BUSHAIOTHCA
MOPYIIIEHHAM BUKJIOUHMX IIPaB Ha IIi 060’eKTHU Taki mii, sk BuU-
KOpUCTaHHA IX:

* B KOHCTPYKI[IAX YM MPU EKCILTyaTallil TPaHCHOPTHOT'O 3aCo-
0y iHO3eMHOI JepiKaBu, AKUHA THMYACOBO ab0 BUIIASKOBO IIe-
pebyBae y BOjax, MOBITPAHOMY IIPOCTOPI UM HA TEePUTOPii
Yxpainu, 3a yMOBH, IT1I0 BUHAaXin (KOprcHa MOJIeab) BUKOPHU-
CTOBYETHCA BUKJIIOUHO JJIA ITOTPE0 3a3HAYEHOTO 3aco0y;

- 6e3 KoMepIIiiiHOI MeTu;

+ 3a HaA3BMYAWHUX oOCTaBUH (CTHXiliHe JMX0, KaracTpoda,
emigeMisa ToIo), ajge 3 000B’A3KOBOIO BUIIJIATOIO BJIACHUKO-
Bi IIpaB BiAmOBigHOI KOMIeHcaIlii Tomro.

IcuyioTh e AesdKi BUHATKY 3 BUKJIIOUHUX IPaB Ha I1i 06’ €K-
TH, ajie BCTAHOBJIEHUM 3aKOHOM IIepeJiK € BUUEePIIHUM.

Takox 3aKOHOM BCTAHOBJIEHO IMOPANOK NPUIIMHEHHSA Aii ma-
TEeHTiB Ta IMOPSAAOK BMU3HAHHA IIATEHTIB HaA 3a3HaueHi 00’ €KTu
HegmiticHuMu. BiH MicTuTh HOpMU, IITO BU3HAYAIOThH Oii, AKi BBa-
JKaIOThCA IIOPYIIEHHAM HPaB HAa BUHAXOAU Ta KOPUCHI Mojesi,
a TaKOK CIIOCOOM 3aXWCTY ITMX ITPAaB.

Bigmocunu 1momo HaOyTTs Ta 3milicCHeHHA MHpaB Ha 3HAKU
I TOBapiB i HOCHYTr PeryamTbesa 3arkorHom Yrpainu “IIpo
0XOPOHY Nnpas Ha 3HAKU 018 mosapie i nocayez”.

BigmoBigmo mo mporo 3aKoHy 3HaKaMM AJIs TOBapiB i mociyr
€ MO3HAYeHHA, 1[0 JO3BOJIAIOTH BiApisHuUTH TOBapu abo IIOCITY-
'Y OJHOTO BUPOOHMKA BiJl TOBapiB i mMoCayr iHIIUX BUPOOHUKIB.
IIpaBa Ha 1eil 00’€KT 3acCBiAUYIOTHCS CBiZOIITBOM, CTPOK mii
axoro ctaHoBuTh 10 pokiB Bim martum momamusa saaBKu. O6caAr
IPaBOBOI OXOPOHU, IO HAMAETHCA, BU3HAUAETHCS 300pasKeH-
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HSAM 3HAKa Ta IepejikoM TOBapiB i IocCJIyr, BHECEHUMH IO Bin-
IOBiTHOTO PEECTPY.

ITeit S3akoH TakoX BU3HAYAE DAL BUMNANKIB, KOJU II€BHUI

3HAK He MOXKe OJIep:KaTU IIPaBOBY OXOPOHY. 30KpeMma, Ile CTO-
CYEThCS TaKUX MO3HAYEHbD, II10:
+ 300pasKyioTh abo iMiTyIOTH Iep:kaBHi repbu, Ipamopu Ta

igmri gepsxkaBHi cuMBoJsiz (emOsemm); odirfitini HasBu nOep-
°KaB; HArOPOAM Ta iHIII BiA3HAKU TOIIO;

* 3BUYAWHO He MAalOTh PO3PiBHAJJBHOI 3[aTHOCTI Ta He HAOyauM

TaKol BHACJHiMOK iX BUKOPHUCTAHHA; MO3HAYEHH:, IO €
oMaHJAWMBUMHU ab0 TaKMMHU, IO MOKYTh BBECTH B OMAaHy
100 TOBapy, IIocayru abo ocodu, sika BUPOOJISE TOBap
abo HaZae MOCJYTY; CKJIALaI0ThCA JIUIIE 3 MO3HAYEHbD, IO €
3araJbHOBXKMBAHUMM CHMBOJIaMU i TepMimamu; BimoGpa-
JKaIoTh JInIle QopMy, 10 00yMOBJeHa IMPUPOJAHUM CTAHOM
TOBapy UM HEOOXiHICTI0O OTPMMAaHHSA TEeXHIYHOTO Pe3yJib-
TaTy, ado IKa HaJa€ TOBAPOBi icTOTHOI IiHHOCTI;

* € 3HAKaMM, PaHillle 3apeeCTPOBAHMMM UM 3aABJIEHUMU Ha

peectpailiito B YKpaiui Ha im’a imimoi ocobu A TaKuX
camux abo CIOpPigHeHMX 3 HMMHM TOBapiB i mocayr; 3Ha-
KaM# iHIIHX ocib, AKIO IIi 3HAKM OXOPOHAITHCA 0e3 pee-
cTparii Ha migcTaBi MiKHAPOMHWX AOTOBOPIB, YYACHUKOM
AKUX € YKpaiHa, 30KpeMa 3HaKaMUu, BUBHAHUMH HoOpe Bi-
ToMHUMHU BimmoBimHO mo crarti 6 bis Ilapu3bKoi KOHBeH-
il Ipo 0XOPOHY MPOMUCJIOBOI BJACHOCTI; (hipMoBUMM Hali-
MeHyBaHHAMH, IO BimjoMmMi B YKpaiHi i mame:xarh iHIIuM
ocobaM, AKi ogep:kasii IIPaBO HA HUX OO0 AaTHU IIOJAHHS
Io YcTaHOBU 3asiBKM IIOAO0 TaKUX sKe abdo cHopigjHeHUX
3 HUMU TOBapiB i mocayr; KBajiikoBaHMMM 3a3HAYEHHSI-
MM TOXOIKEeHHsA ToBapiB (y TOMY YMCJi COUPTIB Ta aJKO-
TOJIBHUX HAIIOiB), II[0 OXOPOHAITHCA BiATIOBiMHO K0 3aKOHY
VYxpaiau “IIpo oxopoHy mpaB Ha 3a3HAUYEHHSA MOXOMIKEH-
Ha ToBapiB”. Taki mosHaueHHA MOMKYTL OyTH JIHIIIE eJe-
MeHTaMHu, II[0 He OXOPOHSAITLCS, 3HAKIiB 0ci0, AKi MaroThb
IpaBO KOPUCTYBATUCS BKAa3aHUMU 3a3HAUYEHHAMU.

* BiITBOPIOIOTH IPOMMUCJIOBi 3pas3Ku, MpaBa Ha AKi HaJIeKaTh

B YEKpaimi immwmm ocobam; HasBuU BijoMux B YKpai-
Hi TBOpiB Hayku, JiTepaTypu i Mwucreirrsa abo IUTATHU
i mepcoHa)ki 3 HMX, TBOPM MHCTeEI[TBA Ta ix (parmen-
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T 6e3 3roAM BJIACHUKIB aBTOPCHLKOTrO IIpaBa abo ixX ImrpaBo-
HaCTYNHUKiB; IpisBulnma, iMeHa, ICeBIOHIMM Ta MHOXin-
Hi Big Hux, moprpetu i daxcumise Bimomux B YKpaiHi
ocib 6e3 ix sromu.

Excrneprusa 3adBKM Ha 3HAK mepeabavae IIpoBemeHHA Gop-
MaJbHOI Ta KBaJaidikalliliHol eKcHepTHu3u, a TAKOK MOKJIU-
BicTh MOJaHHA 3alepedueHb IIPOTHU PEECTpallii meBHOTO 3HaKa 3
0OKy o0cib, mpaBa AKHUX MOKYTh OyTM HOPYIIEHi Takoio pe-
ecTpalliero.

BiacHuKu mpaB Ha 3HAKY HAJiJIeHI BUKJIOUHUMU IIpaBaMu Ha
HUX, II[0 JO03BOJISIOTH iM 3a00pPOHATH TPETiM 0co0aM BUKOPHCTO-
ByBaT! MO3HAUEHHS, KOTPIi € ileHTUYHUMHU a00 CXOMKUMHU 0 CTY-
meHd 3MiNTyBaHHA A0 ix 3HakiB. IIpm mpomy ixHi mpaBa He mO-
BUHHI IIKOAUTY iCHYIOUMM IIPiOPUTETHUM IIpaBaM iHIIIIX OCiO.

Takosx 1eil 3aKOH BCTAHOBJIOE iICHYBAaHHS NEBHUX BUHATKIB
3 BUKJIIOUHUX IPaB Ha 3HAKM IJis ToBapiB i mocayr. Ha ceorom-
Hi icHye 6 TakuMX BUHSATKIB, HAIIPHUKJAJ IO3BOJISIETHCA HEKO-
MepIlifiie BUKOPUCTAaHHS 3HAKAa, 3AiliCHeHHA OyIb-AKOro IIpa-
Ba, II0 BUHUKJO 0 JaTU MOJaHHA 3asBKW Ha 3HAK, yci opMu
HOBiJOMJIEHHA HOBUH i KomeHTapiB. IIpu mpomMy BCTaHOBJIEHUI
3aKOHOM TepesliKk € BUYEePITHUM.

0O00B’A3KOBOI0 BUMOT'OIO [Jid 30eperkeHHsaA YMHHOCTI IIpaB Ha
3HAKWU AJIA TOBAPiB i mocyyr € BUMora ix Bukopucranus. OTixe,
SKIO BJIACHWUK NIPaB He BUKOPHUCTOBYE CBili 3HAK HPOTATOM
0e3IepepBHOTO TPUPIYHOTO Iepiody, Iie € HiACTAaBOIO IJSA IIPHU-
OWHEeHHS YMHHOCTI #oro mpas. Pasom 3 TuM, 3aKOH BuU3HAYaE,
10 AJIA I[iJileli HoBeleHHs BUKOPUCTAHHSI HUM TaKOYK BBaKa-
€ThCS BUKOPUCTAHHS 3HAKa OJISI TOBAPiB i mMOCIYT TPETHLOIO OCO-
0010 3 03BOJIY BJIACHHKA IIPaB.

Taxo:x meit 3aKoH Iependadae Pl IIOJIOMKEHb, IO PeryJio-
IOTh BiTHOCHMHU CTOCOBHO mo0Ope BimoMux B YKpaiHi 3Hakis.

Kpim Toro, Bim MicTuTh HOpMH, IO BHU3HAUAIOTH Aii, AKi
BBa’KAIOTHCA IOPYINEHHAM IIPpaB Ha 3HAKM [IJA TOBapiB i Io-
CJYT, a TAKOK CIOCOOM 3aXWCTy IUX mpaB. Tak, Oyab-AKe II0-
cATraHHSA Ha IIpaBa BJACHHUKA CBiOITBA, B TOMY YHCJi BUMHEH-
Ha 0e3 3roAu BJIACHUKA CBimoITBa HOili, 10 IIOTPEeOYIOTH HOTO
3T0JH1, Ta HiATOTOBKA JO BUMHEHHS TaKUX Jiii, BBAXKAETHCS IIO-
PVIIEHHSM IPaB BJACHUKA CBiZoIITBa, IO TATHE 3a cO0OIO Bin-
HOBiaJBHICTh 3TiTHO 3 UMHHUM 3aKOHOZaBCTBOM YKpainu. Ha
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BUMOTY BJIACHMKA CBiOIITBA TaKe MHOPYIIEHHA NOBUHHO OyTHU
MPUINHEHO, a IMOPYUIHUK 3000B’dA3aHuil BIiAIIKOAYBaTHU BJac-
HUKY CBiZOIITBa 3aIlOmisHi 30UTKU.

BiacHUK cBimoITBa MOXKE TaKOMK BUMAraTu yCyYHEHHSA 3 TO-
Bapy, MOro yrmakoBKU HE3aKOHHO BUKOPHCTAHOTO 3HakKa abo Io-
3HAYEHHA, CXOXKOT0 3 HUM HACTIJIBKY, 1[0 iX MOYKHA CILIyTaTH,
a0o0 3HUINEHHS BUTOTOBJIEHUX 300pa’KeHb 3HaAKa abo Imo3HaueH-
H$, CXOYKOT0 3 HUM HACTiJIbKU, IO iX MOYKHA CILIyTaTH.

OxopoHa mpaB Ha reorpadiudi 3asHaueHHA 3TiMCHIOETHCA Bij-
moBigHO 110 3akony Yrpainu “IIpo oxopory npas Ha 3a3HAYEHHS
noxodxcennss mosapie”. Ileit 3akoH BuIijsge aBa BUAU reorpa-
GiuHMX 3a3HAUEHD, IO HiAJIATAIOTh IIPABOBill OXOPOHI — IIe:

+ Has3Ba MicCIld IIOXOIKEHHSA TOBapy — Has3Ba reorpadgiuHoro
MicIf, KA BXKUBAETHCA [JIs IO3HAUYEHHS TOBapy, IO IIO-
XOOUTDH i3 3a3HaUeHOTo reorpadiuyHoro micisa Ta Mae 0coo-
JIUBi BJIACTHBOCTi, BUKJIOUHO a00 I'OJJOBHUM YMWHOM 3yMOB-
JIeHi XapaKkTepHUMH IJIA JaHOTO reorpadgiyHoro Mmicmsa mpu-
poAHUMEK yMOBaMu ab0 IMOETHAHHAM IIUX NPUPOSHUX YMOB
3 XapaKTepHUM [Js AAaHOTo reorpadiunoro micmsa Jrof-
CbKUM (HaKTOPOM;

« TeorpadiuHe 3a3HAUEHHSA MOXOKEHHS TOBapy — Ha3Ba I'eo-
rpadiuHOro Micis, SKa BMKHBAEThCA [MOJs II03HAYEH-
HA TOBapy, IIO IOXOAWUTH i3 mboro reorpadivyHOro Micsa
Ta Mae IIeBHI AKOCTi, pemyralliro abo iHIII XapaKTepuCTH-
KM, OCHOBHOMY 3YMOBJIEHI XapaKTepHUMH IJI JaHOTO Teo-
rpadivHOro Miclig IPUPOAJHUMHN YMOBAMH YU JIIOACHBKUM
daxTopom abo MOETHAHHAM ITUX IPUPOAHUX YMOB i JIIOACH-
Koro (paxkrTopa.

ITeit 3akoH BuM3HaAUa€e YMOBM HaJaHHA HPABOBOI OXOPOHU
reorpagivHauM 3a3HaYEHHAM, a TaKOK IiJICTaBU IJsd BiIMOBU B
HaJaHHI Takoi oxopoHu. IIpu mMbOMYy OXOpOHA iHO3eMHHM TI€O-
rpadiyHEMM 3a3HAYEHHAM HAJAETHCHA JIUINE y BUIAAKY, KOJIU
BOHU OXOPOHSIOTHCA y KpaiHi IMOXOMKeHHs.

OcobauBYy yBary mpHUIiJieHO peecTparllii mpaB Ha OMOHIMiuHi
reorpadiuHi 3adHaueHHA, a TaKOXK CIIIBBiIHOIIIEHHIO IIpaB Ha
reorpadiuHi 3a3HaYEHHA Ta 3HAKU JJIA TOBapiB i mocJyr.

Caim 3asHAuUMTH, 1110 0COOM, SKi MAlOTh IIPABO KOPUCTYBATHCS
reorpadiyHUMM 3a3HAUEHHSIMU He MAIOTh BUKJIIOUYHUX IIPaB, IO
00yMoBJIeHO crertn(iKoio IIbOro 00’eKTa IIpaBa iHTeJIeKTyaJ bHOL
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ByacHOCTi. PeecTparia Ta mpaBa Ha BUKOPUCTaHHSA 3aCBiIUyIOThH-
ca cBigonTBoMm. Ilpu mbomy peecTpailiis camoro reorpag)iuHoro
3a3HaueHHA i€ 0e3CTPOKOBO 3a YMOBU 30epe:KeHHs XapaKTep-
HUX OJIS JaHOro reorpadivyHoro mMiciisg yMoB i MOKJIMBOCTEIl BU-
TOTOBJIEHHS TOBapy, BHECEHOT'O 0 BiAmoBimHOTO peecpy. A cBi-
JOIITBO Ha MPABO BUKOPHUCTAHHS reorpadidyHoro sasHaueHHS i€
nporsaroM 10 pokiB Big gaTu momaHHA 3agBKH Ta MOKe IIPOIOB-
JKyBaTHCA Ha 1€l caMUil CTPOK B YCTAHOBJIEHOMY MOPAIKY, 3a
yMoBH Iii peecTpallii camoro reorpaiuHoro 3asHaYeHHS.

3akxon Yipainu “IIpo 0xopory npas Ha npomMucnosi 3pasxu”
peryJjie BiJHOCHMHU, IO BUHWKAIOTH Yy 3B A3KY 3 HaOyTTAM i
3IiICHEHHAM IIpaBa BJIACHOCTI Ha MPOMMCJIOBi 3pa3Kku B YKpai-
Hi. Bigmosigzo mo mporo 3akoHy 00’€KTOM IIPOMMCJIOBOTO 3pasKa
€ pe3yJIbTaT TBOPUYOI AisTBHOCTI JIIOAVHU Y Tay3i XyIOKHBOTO
KOHCTPYIOBAaHHsA. ¥ MOBOIO HAaJaHHA HOMY HPaBOBOI OXOPOHU €
HoBusHa. I[Ipu 1MbOMy mpaBa Ha Iiell 00’€KT 3acBiguyioThbcsa ma-
TEHTOM 1 JIifoTh mpoTdarom 15 pokiB Big maTu mogaHHSA 3asBKH.

Ho cy6’ekTiB, AKi MaioTh OpaBO OTPMMATH MATEHT, HaJe-
JKaTh: aBTOp abo #oro cmaakoeMellb, poOOTOmAaBellh, IpPaBOHA-
CTYIIHUK aBTOpa abo poboTomaBIis.

g oTpUMaHHA IaTEeHTy MMOJAETHCS 3asiBKa B YCTAHOBJIEHO-
MYy MOPAAKY, IOAO AKOI IPOBOAUTHCA €KCIePTH3a, 3a pes3yJib-
TaTaMu SKOi mpuiiMaeThbCcsA PIillleHHA PO BHUAAUYy IIaTEHTY,
3IiHICHIOEThCA MYyOJiKaIlid BiAIOBiZIHUX BimoMocTeil Ta peecTpa-
I[ig IpaB Ha TPOMUCJIOBUU 3pa3ok. IIpu 1iboMy maTeHT HaA IIPO-
MHCJOBUM 3pa3s0K BUIAAEThCA IIiJ BiAIOBimaJbHICTH HOTO Bjac-
HUKAa 3a BiAMIOBiHICTHF TPOMMCIOBOTO 3pa3Ka yMOBaM HaJlaHHSA
IIPaBOBOI OXOPOHU.

BilacHmK maTeHTy Mae ImpaBO Ha BUKOPUCTAHHS ITPOMUCJIO-
BOTO 3pas3Ka, BUKJIOUHE IPaBO AO3BOJIATHA BUKOPHCTOBYBATHU
IIPOMUCJIOBUN 3PA30K Ta BUKJIIOUHE ITPABO IIEPEIKOAKATU He-
MIPaBOMipHOMY BUKOPUCTAHHIO ITPOMKCJIOBOTO 3pa3Ka. 3aKOHOM
TaKOXK TependavyeHO MOMKJINBICTh MATEHTYBAaHHSA ITPOMUCIOBOTO
3pa3Ka B iHO3eMHUX Jep’KaBax, IIiJICTABU BU3HAHHSA peecTpalrii
IpaB HEJiMCHOIO Ta CIIOCOOM 3aXUCTy IMOPYIIEHUX IIPaB BJIACHU-
Ka IaTeHry.

Bignosizuo no 3axony Yrpainu “IIpo oxopony npaeé Ha 6u-
Haxodu i KopucHi moOesi” BUHAXOIOM € pPe3yJbTAT iHTEJIEKTY-
aJbHOI AifAJBHOCTI JIOAUHY B OyAb-AKil chepi TexHOIOTI.
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Bigmosigmo mo 4. 2 cr. 459 IIK Vkpainu 06’eKTOM BUHAaAXO-
Iy MOKe OyTH IIPOAYKT (IPHUCTPiii, pedoBHHA TOIO) a00 IPOIeC
y OyIb-AKi#M cepi TexHOJIOTIH.

Anajoriunuit mepesik 006’€KTiB BUHAXOAy MiCTHUTbCS B 4. 2
cT. 6 3akony Ykpaiuu “IIpo oxXopoHY IpaB Ha BUHAXOAU i KO-
pucHi momeni”, BiZmoBigHO M0 sIKOI 00’€KTOM BMHAXOLY, IPaBO-
Ba OXOpOHA AKOMY HAJAETHCA 3TiAHO 3 IIUM 3aKOHOM, MOXKE
oyTu:

* OpOAyKT (mpucTpiii, peduoBMHa, IITaM MiKpoopraxismy,
KyJbTypa KJITUH POCJUHU i TBAPUHU TOII0);

- mporiec (cmocif), a TaKoK HOBe 3aCTOCYBAHHS BilOMOTO IPO-
IYKTY YU IIPOILECY.

3axonom Yrpainu “IIpo oxopory npaé Ha monozpaii in-
mezpanbHuXx Mikpocxem” PeryamIOTHCSA BiIHOCHHU, IO BUHU-
KaloTh y 3B’ 3Ky 3 HAOyTTAM i 3milicHEeHHSM IpaBa Ha TOIIorpa-
¢ii iHTerpaIbHUX MiKpocxeM.

IIpaBoBa oxopoua Tomorpagii IMC sgmificHIOETBCA IIIIXOM ii
peectpailrii. BukjaiouyHe mpaBo Ha BHUKOPHUCTAHHS Tomorpadii
IMC sacBiguyeTbCsa CBiZOIITBOM, CTPOK il SSKOT0 cTaHOBUTH 10
pokiB. IIpaBo Ha peecTpallifo MalTL aBTOP Ta POOOTOIaBEIlb
abo ix mpaBomactymHuKU. [aa Toro, 1mob6 Tomorpadia IMC
OyJia 3apeecTpoBaHa, BOHA IIOBUHHA OYTH OPUTiHAJILHOIO.

BinacHuk sapeectpoBaHoi Tomorpadii IMC mae BuKJIIOUHE
mpaBo Ha ii BUKOPHCTAHHA, HA 3a00pOHY iHINTMM ocobaM BUKO-
puctroByBatu tomorpadiro IMC 06es iioro mossoJsy, HagaBaTHU
I0o3Bin Ha 1i BUKOpHUCTAHHA OyIb-IKUM Ooco0aM, IiepegaBaTu Ha
migcTaBi moroBopy mpaBo BiacHocTi Ha Tomorpadiro IMC. Biac-
HUK 3000B’sI3aHUI TOOPOCOBiICHO KOPUCTYBATUCS CBOIMU ITpaBa-
mu. Koo Bim He BuropucToBye Tomorpadiiro IMC mporarom
TPhOX POKIB i He Hajlae M03BOJY HaA ii BUKOPUCTAHHS iHIIUM
ocobaM, TO TaKUi HO3BiJ MosKe OyTHM HaJZaHO 3a PillleHHAM
cyay.

OTr:ke, HA ChLOTOAHI 3aKOHOAABCTBO YKpaiHM CTAaHOBUTH IIi-
JiCHY CHUCTEeMy IPaBOBMX HOPM, IO PEryJIITh BiIHOCUHU
1040 HAOyTTs, 3MiliCHEHHS Ta 3aXHCTy IIPaB iHTEJEKTyaJlbHOL
ByacHocTi. Pazom 3 TuMm, poboTa Haja yIOCKOHAJEHHAM 3aKOHO-
IaBCTBa i MexaHi3MiB foro peaJsrizaiii Hapasi TpuBae.

3 oryAny Ha Te, 110 YKpaiHa Iporojiocuja OSHUM i3 cTparTe-
riyHMX HAOPAMKIiB 30BHIITHBOEKOHOMIUHOI HOJIITMKYW iHTErpa-
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Iifo A0 cBiTOBOro cHiBTOBAapuCTBa, Hacamiepen o €BpoIeii-
cororo Coro3y, Ha 4aci cToiTh 3aBHaHHA aJallTallil 3aKOHOIAB-
cTBa YKpaiuu go 3akoHogascTBa €C, aAKa 3ailicHIOEThCA Bigmo-
BiIHO HO HPUUHATOI 3arajJbHOAEP:KaBHOI IIporpaMHu aJamnTalrii
3aKOHOJAaBCTBA YKpaiHM A0 3aKOHOZaBCTBa €BpoIeiich-KOTo
Coro3y. Ha mei#t uac [lep:kaBHUM JemapTaMeHTOM iHTEJIEKTY-
aJbHOI BJIACHOCTI BJKe 3AiliCHEHO 3HAUHUH 00csar pobiT, crps-
MOBAaHUX Ha NPUBEIEeHHS YMHHOTO 3aKOHOJABCTBA y BiAIIOBix-
HiCTH 10 HOPM 3aKOHOZaBcTBa €Bpomeiicbkoro Com3y.

3 1miero MeToi0 OYyJI0 PO3pP0o0JEHO IMMPOEKTH 3aKOHIB YKpaiHu
“IIpo BHeCeHHA 3MiH OO HEeAKMX 3aKOHOJABUYMX aKTiB 3 MUTAHb
iHTeseKTyanbHOI BaacHocTi” Ta “IIpo BHeceHHA 3MiH g0 nOed-
KMX 3aKOHOJABUMX AaKTiB 3 HHUTAaHb aBTOPCBKOIO IIpaBa i cy-
MiKHUX mpasB”.

OOumBa 3aKOHOMPOEKTH HAMpPaBJeHiI Ha MPUBEJeHHS HOPM
IMusinbHOTO KOmekcy YKpainu, sakoHiB YKpainu “IIpo oxopo-
HY IIpaB Ha BUHAXOAU i KopucHi mozenai”, “IIpo oxopoHy mpas
Ha mpomucjoBi 3pasku”, “IIpo oxopory mpaB Ha Tomorpadii in-
TerpaabHUX MiKpocxem”, “IIpo oxopoHy mpaB Ha 3HAKW s
ToBapiB i mocayr”’, “IIpo oxopoHy IpaB Ha 3a3HAYEHHS HOXO-
sKeuHsa ToBapis” Ta “IIpo aBTOpchbKe mpaBo i cymiskHI mpasa” y
BimmoBimHicTh mOo BuMOr 3akoHomaBuux akTiB €C, a Taxko:X Ha
YCYHeHHs po30isKHOocTell ¥ (QOPMYJIIOBaHHI OKPEMUX IT0JOYKEHb
HusinbHOTO KOMEKCY YKpaiHM i3 3a3HaUeHUMU 3aKOHAMMU.

Kpim mporo, [lep:kaBHUM JermapTaMeHTOM iHTeJIEKTyaJbHOI
BJIACHOCTi TAK0X PO3POO0JIEHO IMPOEKTH 3aKOHIB IIPO IPUETHAH-
HA 00 JIoOKapHCHKOI yroau Impo 3acHyBauHHs MiKHapogHOI KJa-
cudikamii mpomucsoBux 3pasdkiB Ta no CrpacOypsbKoi yroau
npo MixxkHaponHy maTeHTHY KJaacudikairiro. Hapasi odugsa 3a-
KOHOIIPOEKTHW 3HAXOAATHCA Ha poaraani y Bepxoswuiit Pani
VYipainu.

1.2. IHCTHTYT 3JI0B:KMBAHHSA MPABOM Yy 3aKOHOIABCTBi
3apyo0iskHUX KpaiH

3abesneueHHsA pPeaJbHOI MOMKJIMBOCTI KOPUCTYBAHHS Cy0’ €K-
TUBHUMU IIPaBaMH’ 3aJUINAETHCA OJHUM i3 T'OJIOBHUX 3aBIAaHb
IMUBLILHOTO 3aKOHOIaBCTBa. IIpyu MboMy AMHAMIUHUMN PO3BUTOK
IPAaBOBUX BiTHOCWH y CYyYaCHOMY CBiTi 3MyIIIye HOCTiHHO IIIy-
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KaT! MOYKJIMBOCTi /I BIOCKOHAJIEHHSI IIPABOBOTO PETYJIIOBaH-
Hs Ta 3abesneveHHA OaJaHCy iHTepeciB BCiX yYaCcHHMKIB ITMBiJIb-
HO-IIPABOBUX BiJHOCHH i CycHiJIbCTBA B I[iJIOMY.

Hessaxaiouu Ha Te, 1110 Take sABUINe 00’€KTUBHOI AificHOCTi,
K 3JIOB)KWBAHHA IIPAaBaMU € BiKe He HOBUM JJi PABOBOI CHU-
creMu YKpaiHm, HeJOCTAaTHsS NPaAKTHKa IPaABO3aCTOCYBAHHS, a
TaKOYX HEBW3HAUEHICTh NMMUTAHb CYTHOCTiI TaKOro ABUIIA, KPU-
TepiiB, XapakKTepUCTUK i 0COBJIUBOCTEHM 3aCTOCYBaHHS HOT0O IJA
npaBa YKpaiHnu, SMYIIYIOTh ITYKATH BiAIOBimi Ha mesaxi samu-
TaHHA IJIAXOM IIOPiBHAHHSA i3 BiANOBiAHMMU MOTJATAMU B
iHIIUX TTPaBOBUX CHUCTEMax.

JlocaiKkeHHA IHCTUTYTY 3JI0OBXKWBAHHA IUBLIPHUMU IpaBa-
MM Ha HifcTaBi aHalidy HOPM 3aKOHOJABCTBA Ta NOKTPUHU
mpaBa 3apyO0isKHMX KpaiH BUJAETbCA HEOOXimTHUM 3 pAy mif-
cTaB, 30KpeMa:

* IpaBOBe PETYyJIIOBAaHHA BiJHOCUH, AKi CTAHOBJATH CYTHICTH
3JIOBJKMBAHHSA IIPABOM B JeAKUX 3apyOisKHUX KpaiHax Mae
yCTaJIEeHU# XapakKTep Ta TPUBAJIUN Yac 3aCTOCYBAHHS,

* BUHHKHEHHSA IUBIiJIBHOTO IIPABOBOTO iHCTUTYTY B3JIOBXKU-
BaHHS IPaBOM IOB’A3YVIOTH B IEPIIy 4Yepry 3i copMyabo-
BaHUM B KOHTHHEHTaJIbHi#T mpaBoBiii cuctemi B XVII cr.
OPUHIIUIIOM 3a00pPOHM 3JIOBKUBAHHSA IIPABOM Ta IOAAJb-
MM 3aKPilJeHHAM TaKOro IIPUHIIMOY Ha PiBHI 3aKOHO-
IaBCTB OaraThox KpaiH;

+ IPaBOBi cucTeMHU Pi3HUX KpaiH MalOTh OPUTIHAJBHI Imigxomm
0 BOIPOBAKEeHHS IPUHITUITY 3a00pOHYU 3JI0B’KMBAaHHS IIpa-
BOM, TOMY aHaJIi3 IIPaBOBUX KOHCTPYKIIi# Taxkoi 3a00opoHH
MOJKe IO3BOJHUTU BUPOOUTH CIiJIBHI Ta BimMiHHI xapakxTe-
PUCTUKYN OpUTaMaHHI iM;

+ IIpaBOBe PeryJIIOBaHHA 3a00POHU B3JIOBXKUBAHHS IIPABOM Y
pisHMX KpaiHax Ta BUBUEHHA NOKTPUHU IX IIpaBa BUIAE-
ThCA HEOOXiTHUM IJIA BIOCKOHAJEHHA MEXaHiZMy IIPaBOBO-
TO PeryJiloBaHHs 3a00POHU 3JIOB’KVMBAHHS NPABOM B 3aKO-
HOIAaBCTBiI YKpaiHu.

BinbiricTs HAYKOBIIiB, AKi aHAJIi3yIOTh 3aKOHOZAaBCTBO 3apy-
OisKHMX KpaiH 3 TOUKM 30Dy JOCTIIKeHHS 3JI0B)KMBAHHAM IIH-
BIIBHMUMYW NpaBaMu, TPASUIIAHO MPUIIJIAITH BEJUKY yBary
nuBiabHOMY B3akKoHomaBcTBY Himeuuwmnu. IloscHIoeThCcA Iie
TuM, 110 IIpycchKe 3eMchKe moJioxkeHHA 1794 pory crajio mep-
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INM 3aKOHOZAaBUMM aKTOM, siKe 3a00poHMJIO Aii, 3mificHroBaHi
xoya i mpm peasisarii mpaBa, aje 3 €IWHOI0 METOIO 3aBIAHHSA
mikoay immum: “HixTo He MOJKe 3JOBXKHBATH CBOEIO BJIACHICTIO
IUIA TOpYyIIeHHA a6o samomiauHs mKoxu inmwum”'. Ilaparpadu
72 ta 107 IIpycchKoro 3eMChbKOIrO IOJIOMKEHHSA IIependavain Ha-
caimxu momibHoI moBemiHKU: “TOI, XTO KOPHUCTYETLCA IPHUBI-
JeAMHU 31 IIKOAO0I0 AJA AepsKaBu abo IrpoMaisaH, I030aBIAETHCA
mux IpuBijeiB” i y maparpadi 516 micTuiiocs mocTaTHBO YiTKe
3aCy/I»KeHHs YMHCHOTO 3JIOBKUBAHHSA IIUBLIBHAM IpaBaMu’.

ITossBa Takmx HOpM Hacamuepen OyJa IOB’sizaHa 3 iCHyBaH-
HSAM Ha MPaKTHUIl CUTyalliii, Koau ocoba, BUKOPUCTOBYIOUHU
IpaBo BJIACHOCTI HABMHCHO BUMHSJA Oil, MeTOIO AKUX OyJ0 3a-
BIAHHSA IMIKOAM iHImi# ocobi. Yacrimie 3a Bce Taki mii Oyum
IOB’sA3aHi 3 IPaBOM BJIACHOCTI HA 3eMeJIbHY OiJIAHKY abo iHIimme
HepyxoMe MaiiHO (BiZoMuii HiMeIbKOMY IIpaBy IPUKJIAL —
Neidbau, T06TO copymxeHHa OyAiBJIi 3 €IMHOI METOI0 — 3PO-
OuTwu ripire cycigy).

Y neAKumX HayKOBUX poboTax 3ycTpivaeTbcsa AYyMKa, IO
BUMHEHHSA 3JIOBKVWBAHHA IPAaBOM € HEHOPMAJBHOIO ITOBEIiH-
KO0, KA He MOXKe OyTU 3ajullleHa 3aKOHOIaBIleM HeIoMiue-
HOI0, TOMY B3aKpillJIeHHs B HOpMax IIpaBaxX TakKoi 3ab0opoHU
OyJio JuIlle MUTAHHAM 4Yacy: CJig 3aificHIOBATH, SK T'OBOPUJIN
PUMCBKi IOpuUCTH, TpoMaJAHCbKEe TIpaBO, BiAMOBiZHO 10
000B’sI3KYy TpPOMAaAAHWHA TepeJa CYCIiJIbCTBOM i Jep:KaBoio.
CyMmiiHHiCTH i rpoMajgsAHChKA HaNpaBJIEHICThL 03HAUAIOTH y Ja-
HOMY BHOAIKy 3IiMiCHeHHS IIpaBa BiAIIOBiZHO OO0 TUX IIiJei,
AKI cTaBUTL Cy0’€KTHBHOMY IIPaBy 00 €KTHUBHUI IIPaBOIIOPS-
IoK. BukopucraHHs cy0’€KTHBHOIO IIpaBa 3apagu iHIINX, Ja-
JeKUX i, TuM OijbIlle, MPOTUIECKHUX 00’ €KTHBHOMY IIPABOIIO-
PAOKY IIijieii, migpuBae OCHOBU IPABOIOPAIKY i TOPOIIKYE CyC-
miJbHe 3JI0, AKe Oesabrificbkuii opuct Ilikap BIy4YHO Has3BaB
“OPUAUYHUAM IIapasuTyBaHHAM®.

! Bacunbes E.A., 3atinesa B.B., Kocruun A.A., Hapeimkuma P.JI., Ceamocr; 10.H.
TpaxpaHCKoe W TOProBOE IPABO KANUTAJIMCTUYECKUX TOCYAAPCTB: YUEOHUK NJIA CTYA.
BY30B, 00y4. mo cmer. IlpaBoBenenue” / E.A. Bacuines (0TB.pex.). — 3. uai., mepepal.
u pon. — M.: Mexnynap. orHomernus, 1993. — C.159.

* ITomam:xko B. OTBETCTBEHHOCTDb 34 BpeE], MIPUUMHEHHBINA IIyTeM 3JI0YHIOTPEOIeHUA mpa-
BoMm / B. Jomamxo. — VYuensle 3anucku Kasamckoro VMmepaTopcKoro yHuUBEpPCUTETA.
— Ku. V. — Kasaus, 1913. — C.5.

*Tapanosckuii @.B. dunuraonenus npasa / @.B. Tapanosckuii. — Cub.: MsgareascTso
“Jlaup”, 2001. — C. 230.
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Y nmeskmx BUIaAKaX 3aKOHOJIABeIlb He CIPOMOYKHUI, HA
IIeBHOMY €eTalli PO3BUTKY IIPABOBOI CHCTEeMHU BPETyJIIOBATH “BCi
mpaBoBigfHOCHHU i “BiH 3BepTa€ThCA A0 IOPUCTIB (CyaniB), 1106
BUOpaTH i3 BeJMKOI KiJIbKOCTiI rimores cropaBenauBe pillleHHs
HeoOXifHe IJIA KOHKPeTHOI cuTyarii”.

TakuM YMHOM Bimpasy IIOCTae NMUTAHHA aHaJi3y CIiBBigHO-
mIeHHA cy0’€KTUBHOTO IIpaBa Ta 00’€KTUBHOTO IIPABOIOPAIKY,
a TaKOoXK 1HIIMX TeopeTHUYHUX nuTaHb. HaykoBa guckycia 3 mu-
TaHb IO3WTHUBI3MY i NIPUPOAHOTO IIpaBa TOUYUTHLCSA HAOCUTH
maBHO. IloduTuBi3M, AK Bimomo, BUHUK y cepeauHi XIX croit-
TS y 3B A3KY 3 OOI'PYHTYBaHHAM (QOPMAJJbHO-AOTMATUYHOL
opucnpyznenmii. IIpemcraBnenuin y mnpamax I. Benrawma,
k. Ocrina, I'. Kenb3eHa mosuTuBi3M 3amepeuyBaB 3B’ A30K
mpaBa, MOpaJi Ta CIPaBeAJIMBOCTi, YTBEPAKYBaB AOMiHYIOUY
poJb Aep:KaBU y IIpaBi, po3raanaB JIOAUHY JUIIe AK iCTOTY,
3IaTHY PO3YMiTM HaKasW Ta HEOOXigHicTh IX IPMMYyCOBOr'O BIH-
Kouanua’. Ha Bigminy Big mosuTmsismy, OpupogHE IPABO AK
HanmpaM (disocodchbKO-TIPaBoOBOi IYMKHM 3’sIBUJIOCA HabaraTo pa-
Himre. CmouaTKy BOHO I'PYHTYBaJiocsd Ha 3BUYAaEBOMY IIpaBi,
miguime — Ha igeax T.T'o66ca, II:x. Jlokka, II1.-JI. MonTeck’e,
K.-3K. Pycco, I. Kanra, I. Terens, ski posTiAmas u MpaBo Mif
KYyTOM 30pPY COI[iOKYyJbTypHOTO (eHOMeHa. Take mpaBo Mae
ranbuHHi MeradisuuHi OCHOBU abCOJIIOTHOIO XapaxkTepy —
JKUTTsSA, 0COOMCTiCTL, cBOOOAY, TimHicTh, He3aJe:XKHi Bim BoJri
IepsxaBu, a julie Bix Bora®.

BupaeTbcsa DOIIJIBHUM 30CEepeIUTH yBary JIUIIe Ha TOMY, IO
“3JIOB;KMBAHHS MpaBoM’ 3a TEOPi€I0 MO3UTHBIZMY came mO co0i
BBa’KAETHCSI HOHCEHCOM, OCKiJbKM KOPHCTYIOUNCH Ilepenbaue-
HHUM 3aKOHOM IIPAaBOM, Ooco0a Ma€ IpaBo Ha cBoOOAY BuOOPY mii.
IIpore, posymiroum coljiaJbHy 3HAUYIIiCThL Ta HeOe3lmeKy icHy-
BaHHA TAKOT'0 ABUINA, Oepydy O yBaru Te, IO He 3aBXKIU 3a-
KOHOJABeIlb 3JaTHUI MNOOYAyBATH CHCTEMY HPABOBUX HOPM
TAKUM YMHOM, 100 YHEMOKJIUBUTHU HeZOOPOCOBICHY IIOBEIiHKY

! Masug P., Koddpe-Crunosu K. OcHOBHBIE TPaBOBBEIE CUCTEMBI COBPEMEHHOCTH: IIEp. €
dp. B.A. Tymanosa. / P. Hasupn, K. Hoddpe-Crounosu. — M.: MexayHap. OTHOIIEHU,
1999. - C. 113.

* @unocodua mpasa: yuebuuk / mox pexg. O.. Mamwmnbsama / O.I. Hamuiaban. — X.:
IIpamop, 2005. — C. 289.

? Pabomanko JI. Ilpupoxne mpaBo um iopupuuyuumii mosutusism? / JI. Pabomamnko. //
Biue: Teoperuunwuii i rpomaachbKo-nodiTHuyHMA kypHaJI. — 2008. — N 5/6. — C. 58.
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ocobu IIpM KOPHCTYBaHHI ImpaBoM, JOKTPHMHA OiJBIIOCTI Kpaid
BUXOAMJIA 3 HEOOXiHOCTI MeBHOro 0OMeKeHHsA HeJo0pPOoCcoBicHOL
peausisamii mpasa Ha mifgcrTaBi 3arajgbHOI 3a60poHM ab0 OiJIbII
YiTKOrO BU3HAUYEHHSA IPUHIIWIIIB, ajie MaiKe HIKOJIM He 3aJu-
majiaca 0aloy:Koi0 D0 TaKOoro 06’€KTHBHO iCHYIOUOTO IIPaBOBO-
ro (penomena.

€BporeiicbKka MTOKTpuHA HuBiabHoro mpasa XVI-XVIII cro-
JITH pO3TiAgae oOMe)KeHHs 3JI0BJKMBAHHSA IIPABOM AK 3araJb-
HUUA IOPUAWYHUN NPUHIUII IIPO IO CBifYNUThH, HAIIPUKJIAI,
npana C. Crpika “De actulatione juris” (1678 p.), v akiit mo-
BOOUTHLCSI HEOOXiAHICTH HPUIMHEHHS OYyAb-AKOrO 3JOBJKMBAH-
Ha npaBaMu'. Bigmosiguo BusHauagoca i Micie boro iHCTUTY-
Ty Yy CHUCTEMi IMBIJIBHO-IPABOBUX HOPM Y Pi3HMX KpaiHax. K
MIpaBUJ0 HOPMHU PO 3a00POHY 3JOBKMBAHHS IIPABOM PO3Mi-
IIYIOThCS ¥ 3arajbHIM YacTHHI IIMBIILHOTO KOAEKCY i BCTAHOB-
JIOI0Th caMe 3arajbHy 3a00pOHY Ha 3JOBKHBAHHSA IpaBaMu
(Hezo0OpOCOBicHEe BUKOPHUCTAHHA IIpaB) abo 000B’A30K 3ailicHeH-
Hs IpaB Ha IPUHIIUIIAX JOOPOCOBICHOCTi, pO3YMHOCTi, CIIpaBe-
JUBOCTi, MopaJii abo 3BMUAIB AiJIOBOTO 000POTY.

Tak, IuBinbHUE Komekc Icmauii y crarti 7 micTuTth gyKe
Koporkuii mpunwuc: “IluBisbHI mpaBa MamoTh 3iMCHIOBATHUCSH
mo0pocosicHo”?. Popma, y AKifl chHoOpMyJILOBAHO MOCIiIKyBa-
HUHW iHCTUTYT, Ha AYMKY aBTOpa, € TaKO, IO HE CTBOPIOE
HOpPMY IIpaBa y CeHCi HayKu Teopil mAeps;kaBu i mpaBa’®, OCKLIbKHI
B JaHOMY BUIIQJKy He € HasgBHUMM BCi CKJaZOBi eJeMeHTHU
Takoi HOpMU mpaBa. ToMy pPOOMTHCA BHUCHOBOK TpPO JAeKJapa-
TuBHUHN xapaxkrtep cT. 7 IluBinbHOro Komekcy Icmanii Ta BimcyT-
HiCTh peayibHOI MOKJIMBOCTI 3a0€3MeUYNTH IIPOTUIII0 HeZ0OPOCo-
BicHOCTi, AKY MOKHa BU3HAUUTHU K 3JIOBKHUBAHHS IIPABOM.

VY mesaxux KpaiHaxX Ha IPaAKTHIII 3aCTOCOBYIOThCS HAaBiTh
JedAKi IPUHIMIIN MOPAaJbHOTO HMOPAIKY, He HNPONHCaHi B 3aKO-
Hi: mpuHIUL fraus amnia corrumpit (o6MaH 3HUIIYE BCi 10pu-

! fcep Cyneiiman Xaccarn Moxamen. I'pasaHCcKo-IpaBoBasd 3aIUTa OT 3JIOYIOTPECIeHII
B npaBe Poccuu u Memena : aBToped. auc. ... Kauza. opux. HayK : 12.00.03 / C.X.M.
fAcep. — Kaszausn, 2005. — 26 c.

? ITut. 3a: I'paskJaHCKME U TOProBbIe KOJEKCHI 3apy0e:kHBIX cTpaH: COOpHUK 3aKOHOMA-
resabcTBa. CoBpeMeHHOe 3apy0eskHOe uacTHoe mpaBo: YueOHoe mocobue / Ilox pex. C.H.
Mengsenesa, C.0. 3sonok. / C.H. Measezes, C.0. 3Bonok. — CraBpormoab, 1999.

* Mus. nanpukian: Crakyn 0.®. Teopia gepsxasu i npasa: Iligpyunux / Ilep. 3 poc. /
0.®. Crakyn. — Xapkis: Koucym, 2001. — 656 c.
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OIUYHI HacCJigKM), NPUHIUI nemo contra factum proprium
venire potest (ocoba He MOXKe OCHOPIOBATM HACJIAKM Oik, AKi
a3mificHeHi Helo camoio i mys BiaacHoro iHTepecy). IloTpibHo
0CO0JIMBO Big3HAUUTH, IIIO B HasBaHiil BxKe Icmanii Bukopu-
CTAHHA IIOMIOHMX MPUHIUIIIB Ma€ IMiATPYHTSA y BUIVIAAL CT. 6
IMuBinbHOTO KOMEKCY, KA IIEPEepPaxoBY€E cepel MOKJIUBUX MiKe-
pes mpaBa 3arajibHi OPUHIIUON, IO IIOXOAATH i3 KOJEeKciB i 3a-
KOHOZAaBCTBa'.

IToTpibHO cKasaTu mpo Te, 10 KpUTepiii 106pocoBicHOCTI IK
3araJbHUN MPUHIIUII IIUBiJILHOTO 3aKOHOJABCTBA Ta OCHOBA JJIA
3a00pOHU 3JOBKMBAHHSA MIPABOM BUKOPUCTOBYETHCA B Iepe-
BaKHiN OinmbmrocTi xpainm. Opmiero i3 HalgaBHIIINX TaKHX
HOPM, fKa SABJSAE COO0I0 3pa30K MOPAJbLHO-IIPABOBOI HOPMU, €
crarta 2 IllBefinapcbKoro MUBiJIbHOrO moJoxkeHHsa Big 1907 p.:
“IIpu spificHenHi mpaB i 000B’s3KiB KOKHUII MOBUHEH MifATHU
BigmoBigHo mo moOpoi coBicTi. SIBHe 3/I0B:KMBAHHSA IPaBOM He
migasrae saxucty” (Jeder maim hat in der Austtbung seiner
Rechte und in der Erfilllung seiner Pflichten nach Treu und
Glauben zu handeln. Der offenbare Missbrauch eines Rechts
ist unzulassig)®. Ilusinbunit Komekc I'pemii TaKoX BUXOIUTEH 3
TOTO, IO 3AiliCHeHHS OyJb-AKOTO IpaBa 3a00pPOHEHO, AKIIO
BOHO SIBHO NEPEBUIIYE MeKi, BCTAHOBJIEHI 3 m0OpOIO COBicCTIO,
a60 MopasIio, abo COIiaJbLHOIO 1 eKOHOMIUHOI0 MeTOI0 IIpasa’.

HartowmicTs y eaKux KpaiHaXx BUKOPUCTOBYIOTHCA iHIIII KpPU-
Tepii BU3HAUEHHA 3JO0BXKWBaHHS IIPaBOM, HANIPUKJIAJA iHTepec.
Tak, srigao 3 maparpadom 5 ITuBisbHOTO KOmEKCY YTOPIITUHMI:
“SIKII0 3J0BXKMBAHHS IPABOM BHPAXKAEThCA V BiAXWJIEHHI Bif
BOJIEBUSBJIEHHS, IIepeI0aueHOr0 MPaBOBOI0 HOPMOIO, BHACJIITOK
YOro MOPYHIYIOThCA iCTOTHI iHTepecu cycminbcTBa abo ocobucTi
iHTepecu, sIKi 3acJIyroBYIOTH OCOOJIMBOI yBaru, CyJ Ma€ IIPaBO
3aMiHNTH BOJIEBUABJIEHHS CBOIM PiIlleHHAM, 3a YMOBH, IO He-
MOJKJIMBO YCYHYTH IOPYIIEHHA iHTepeciB iHImuMu 3acobamm™.

TakuM uYMHOM, CYI, AKMUH BHUCTyIae apbiTpom, “Kjame Ha
Baru” iHTepecHW JBOX CTOPiH i 00Mpae MOBENiHKY ITPaBOMOYHOIL
ocobu, sAKa BifmoBimaTMMe iHTepecaM CycHiJILCTBa, ajie, MPHU

! Masug P., Koddpe-Cuunosu K. Yras. cou. — C. 114.

* Ilseiimapckoe I'paskpanckoe Yiaoxxenme 10 mexabpsa 1907 roma / mep. K.M. Bapmas-
ckoro. — IIr., 1915

? I'pubanoB B. IIpefmessl OCYINeCTBICHUA W 3AIIUTHI TPakaaHcKux mpas / B. ['puGamos.
— M., 1991. — C.22.

* ManmnoBckuit A. 3noymorpebaenne mpaBoMm / A. Mamunosckuii. — M., 2000. — C. 118.
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IIbOMY, CyZ OOOB’A3KOBO Ma€ II€PEeKOHATHCH, IO MOBEIiHKAa
YIIOBHOBasKEeHOTO Ccy0’eKTa IIpaBa B OyIb-IKOMY pasi mpusBeme
IO 3JIOB’KMBAHHS IIPABOM Yy BUIIAIKY AKIIO CYJ He BTPYTUTHCAH.
Cyn TakoK Mae mepeKoHATHCA Yy BiICYTHOCTI MOMKJIMBOCTH yCY-
HYTHU MOPYIIEHHA iHINMUM IIJIAXOM. ¥ JaHOMY BUNAAKY CyH Ha-
IinseThCes 0COOJMBUM IIPABOM Ha BHOIp BOJIEBUSABJIEHHS IPaBO-
MOUYHOro cy0’eKTa. 3BUYAHO, TaKi BUHAAKM € BUKJIIOUYEHHIM
i3 sarajbHOrO IIpaBmMJa, iHAKIIIe BOHU IIPU3BEJIHN O 10 HEOOI'pyH-
TOBAaHOTO HAJAHHA CyJaM Ha BJIACHUN PO3CYH PeryJIloBaTH IIpa-
BOBiIHOCHHY TiJIbKM Ha HifcTaBi a0CTPaKTHUX CYCIiJIbHUX iH-
TepeciB Ta BHYTPINIHLOTO IIEPEKOHAHHA.

3axpiIIooYy IPUHIIAI J00POCOBICHOTO BUKOPUCTAHHSA IIpa-
BOM, AnoHchbKui I{uBinbHUN Komekc Bix 1898 poky (3i sminamu
1947 poKy) TUM caMHM IIOBTOPIOE KOHCTPYKIIiI HasBaHUX BHUIIE
KpaiH: “¥Yci mpuBaTHI mpaBa HOBUHHI BiAIOBiZaTH 3arajJbHOMY
Oosary. 3milicHeHHs IpaBa i BUKOHAHHSA 000B’sI3KiB IIOBMHHO
OyTu moOpocOoBicHMM i BiAmoOBiZAaTHM HpUHIIMIIAM TOBipu. 3J0B-
JKMBAHHS IIpaBaMu He gomyckaerbea” (cr. 1)'. Ilpu mpomy Bax-
JUBO BimmiTuTH, 110, HA AYMKY aBTOpa, caMe Taka opMa Haii-
KpaIlile po3KpUBa€ HaIiOHAJIbHI 0COOJIMBOCTI Ta BpaXOBYE peasb-
HO icuyroui mpaBoBigHocuau B fAmowmii. Kpaiuu, me, Ha OyMKY
CTi JIOACHLKUX BiHOCHH, CTABUTDL YCiX JIIOZEH B OJHAKOBE I0JIO-
JKeHHS, M0 TIPOTUPIYUTE iepapXivHOMY MOPAIKY, AKWUN, 3TiHO
i3 moKTpuHOIO KOH(YVIiaHCcTBa (OCHOBM SIMTOHCHKOI Tpamwmirii)
icaye B mpupogi. Ile moHATTS He MpUTaMaHHE MOYYTTAM SAIIOH-
I[iB, a BOHH BifaioTh IIepeBary came IIOYYyTTAM, a He PO3yMy.

TosloBHe 11 ANOHIIIB — HOPMU HOBeNiHKU (Tipi), BCTaHOB-
JeHi IJA KOMKHOIO BUIY JIIOACBKUX BiTHOCHMH TpPamHWIli€io i Imo-
OyZoBaHi 30BHI Ha MOYYTTi 3aJeKHOCTI (HiHXO0), AKe IOETHYIO
igpuBigyyMiB y iX BimHOocuHax. Toil, XTO He JOTPUMYETHCSA ITUX
HOpM, [ie JuIlle y BJIACHUX iHTepecax, 3aMicTb TOro, o0 IIif-
KOPIOBATHUCH ILIAXETHNM OaKaHHSAM BJIACHOI AYIIN; IPU IILOMY
i Taxa ocoba, i fioro poguHa BUKIMKAIOTHL 3HeBary’. Tomy mif-
KOpPeHHSA NPUBATHUX iHTepeciB sarajbHOMY OJary (coIiaybHili
MeTi) € TaKuM, III0 BiAIIOBiZae TpaAuiliAM BigHOCHH, AKi CKJa-

! TpaxJaHCKOe W TOProBoe IMpaBo Kamuranucruueckux rocygapcers / Ors. pex. K.K. fuu-
koB / K.K. fImuxos. — M., 1966. — C. 48.
* MaBux P., Koddpe-Cuunosu K. Vras. cou. — C. 501.
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JIUCA B SITOHCHBKOMY CYCHiJILCTBi. 3BepTae Ha cebe yBary IIpuH-
IIUTIOBA CXOXKicTh (3 BiloMOI0 YMOBHiCTIO) cTaTTi 1 ATOHCHKOTO
IMusinbHOTO KOmeKcy i3 crarTeio 5 OCHOB IUBIJILHOTO 3aKOHO-
maBctBa CPCP miomo mpumHIMIY “BigmoBimHocTi 3mificHeHHSA
OpaB iX NPHU3HAUEHHIO B COINiaJiCTUYHOMY CYCIILJIBCTBi, AKe €
OPUAUYHUM BUPAKEHHAM BUMOTU TapMOHIYHOTO TOENHAHHSA
CYCHiJIbHMX i mMpMBATHUX iHTEpeciB y cycmijabcTBi, siKe Oyaye
KomyHisMm”'. IIpoTe mifcTaBu BCTAHOBJICHHS MOAIOHMX MPUHIU-
miB, K BiJoMO, HOCUJIM Pi3HUIU XapakKTep.

HopMmu npo 370B)KMBaHHS NPaBOM 3HAUIIIN Y SAMOHCBKOMY
IUBiJIBHOMY 3aKOHOZABCTBI i GiJbIIl KOHKpeTHE BUPAXKEHHS.
Tak crarra 206 IIK fnoomnii mepexmbauae, 1mo: “BiacHuk mae
OpaBO BiJIBHO BUKOPHCTOBYBATH, BOJIOMITH i PO3TOPAMIKATHCH
HaJIeKHUM HOMYy MaiiHOM B Me)XaX, BCTAHOBJEHUX 3aKOHOM” 2.
OueBUIHO, TAKMMHU MeKaMU MOKYTh BBajKaTHCA i BCTAHOBJIEHI
y crarTti 1 I{uBinsHOro Komekcy mpuHIUIIN.

Bzarasi nuraHHA Me)X IIpaBa IPU AOCJIIKEHHI 1HCTUTYTY
IIpaBa € KJIIYOBUM, TOMY V PO0OOTi IIbOMY MUTAHHIO IPUIiJIeHA
ocobsimBa yBara. SIk BBaskae Bimomuii haxiBellb MOPiBHAIBLHOTO
npasa asujg Pene: "3akoH caM 3HAXOAUTh CBOI MeXKi, KOau
HajJae IOpHCTaM KpHUTepii cipaBeaInmBOCTi, Bigcuiaae iX D0 3BU-
yaiB i HaBiTHL g0 mpupomHoro mpaBa (ABcrpificbke IluBinbie
IOJIO}KEeHHsI, CTaTTsaA (), ado MiIKOPIOE 3aCTOCYBaHHS 3aKOHY
Kpurepiam go6poi cosicti i mybaiunoro mopaaky. fKoaua sako-
HOJZaBUa CHCTeMa He MOKe 00iliTmcsa 0e3 TaKuX KOPEeKTUB abo
00MOBOK; iX BifiCyTHiCTh MOKe IPU3BECTH OO HEIPUIIYCTHMOTO
PO3XOAsKeHHs MisK IIpaBoM i cIpaBeAauBicTIo .

Tomy He3Baxkaouu Ha Te, IO Ipm (POPMYyBaHHI OfHiel i3
HansHaumMimux kKommdikamii €sponu, Himenbkoro IuBiab-
HOTO TIOJIOXKEHHS, CIleliaJibHa KOoMicia ABiui HeraTwmBHO BUPi-
mryBajia MHUTAHHA HAABHOCTI B Komupikailii xareropiii 3J0B-
JKMBAaHHA abo HeJo0pOCOBICHOTO KOPMCTYBAaHHS IIpaBaMM, IO
OOI'PYHTOBYBAJIOCh HMOOOIOBAHHAMU IIOPYIIEHHSA IPABOIOPSI-
Ky, CTBOPEHHSA CHUTyallil HeBU3HAUYEHOCTI B KOPMCTYBaHHI Ipa-

! Tpubanos B. Vkas. cou. — C.12

* Bnusuern WU., JleoutseB K. UHTenneKTya bHasd COOCTBEHHOCTh W BeN[HAS COGCTBEHHOCTD:
cooTHoIIeHne NpaBoBbIXx Kareropuii / . Bausuen, K JleoutneB //VHTenneKTyanabHas
CcOoOCTBEHHOCTB: aBTOPCKOE MpaBo u cMekHble mpaBa. — 2002, — Ne8. — C. 6

* Masun P., Hopdpe-Cnunosu K. Vras. cou. — C. 113.
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BaMH i IMOsABM 3HAUYHO OiJBINOI KiJIBKOCTI HeraTMBHUX SBUIII,
Hi)X mO3MTUBHUX. ByHAecpaT Bce K TaKW BHIC y IPOEKT BiAIIO-
BilHI IOJIOKEeHHS BiJHOCHO 3JiliCHeHHS IIpaBa BJACHOCTI:
“3milicHeHHs IpaBa BJIACHOCTI, SKe MOKe MaTH Ha MeTi TiJb-
KM 3aBIaHHA IIKOAU iHIIIOMY, Hempumnyctume”. Kowmicis, Bupi-
IIUBINY IIOINMPHUTH Ile MPaBUJIO Ha BCi ImpaBa B3araJi, mepe-
HecJia HOTo 3 PO3Maijly IPO IPaBO BJACHOCTI B 3arajibHYy YacTH-
HY KOJIEeKCY.

TakuM YMHOM BHMHUK Aifoumii maparpad 226 Himernbkoro
MOJIOKEeHHA: “3milicHeHHA NpaBa HENPUIYCTUME, AKIIO BOHO
MOJK€ MATH CBOEI0 METOIO0 TiJIbKMH 3aBHaHHS MIKOAW iHIIOMY”
(Die Austlbung eines Rechts ist unzulassig, wenn sie nur den
Zweck haben kann, einem anderen Schaden zuzufugen)'.

IIpaBoBa moawuIlia 1040 3a00POHU 3JIOBKUBAHHS IIPAaBOM
Oyna “mocuieHa” 3a momomoroio maparpada 826, axuii mepen-
0auae CaHKIIiIO 3a 3JOBXKHMBAHHSA IIPAaBOM, a caMme: “BimIIIKomy-
BaHHSA YMHCHO 3aBIaHOI INKOIM, AKa CTajla HACIiIKOM IIOpYy-
meHHA Mopaai”?. OcobGJuBiCTIO B JaHOMY BUIAAKY € Te, IO 3a-
KOHOJABeIlb He TiJIbKM BCTAHOBMB HPUHIIUII 3JIOBXKHUBAHHS
IIpaBoOM i mepeabaymB BiAHOBiZAJIBHICTL 3a 3aBAaHHS ITKOIHU, a
1 BBiB HOBUI KpuUTEPili B MOHATTA 3JIOBKUBaHHA npaBoMm. Kpu-
Tepiii el moJssrae y misgx, 1Mo “mopyiIyioTh mopaab’. Ilpu
I[bOMY JIETQJIbHOI'0 BU3HAUEHHS 3aKOHOJaBellb He HABOIAUTH, 4,
OT)Ke HaJa€ BUPIIIeHHS IILOTO IIHTAHHS Ha PO3CYHA Cyay. 3a
OiJBIII Hi’K CTO POKiIB HASIBHOCTI IlepesiueHMX HOPM B 3aKOHO-
naBcTBi HiMmeuunHuM cKJtanacs mijKOM IPUAHATHA TPAKTUKA 1X
IIPaBO3aCTOCYBaHHs, B YOMY CYTTEBY POJIb BifirpaJia JOKTpHUHA
mpaBa, gKa copMyBaJjia OCHOBHI KpuTepii i migzxomm mo 310B-
KMBAHHA IIPABOM, 3POOMBIIM HEMOXKJIWBUM iCHYBAHHA ~ HAIATO
IIXPOKOT0” CyZOBOTO PO3TJIAAY.

Binpmie Toro, HiMmellbKa IIpaBOBa OOKTPHHA OOMeKye i
OPUHIIUI CBOOOIM YKJIANEHHs TOTOBOPY 3 METOIO 3JIOBXKMBAHHS
cB000I0I0 IOTOBOPY®. 30KpeMa, AK BifsHAuae HiMeNbKUI IPO-
decop I'.-MI. Mycenak, 100 36eperTu OPUHIIAI CBOGOLU LOTO-

! Tlokposckuit M.A. OcHoBHBIe TPo0IeMBI Ipaxaanckoro mpasa / WM.A. IIokpoBcKmit. —

M.: Cratyr (B cepuu “Kiaaccura poccuiickoit musuaucturu”), 1998. — 353 c.
* Tepmanckoe mpaBo. Yacts 1. I'paxpanckoe ymoskenue / Ilep. ¢ mem. // Cepus:
CoBpeMeHHOe 3apy0erxkHOe U MeKIyHapoJHoe uacTHoe mpaBo. — M., 1996. — C. 58.

* Tromenes B. Teopusa 310ynoTpe6eHNs IIPABOM B IIPABOBLIX CHCTEMAaX COBPEMEHHOCTH /
B. TiomeneB // Becrauxk TUCBU. — 2003. — Nel. — C. 18-24.
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BOPY BiJ 3J0BXXUWBaAHHA i 3aXMUCTUTU HAWBUINI iHTEpecu, AKi
TMMOXOAATh 3 COIiaJbHOI Mep:;KaBu, MalOTh OyTH BBegeHi obMe-
JKeHHs IPUHIUIY cBoboxm morosopy. Csobomy mOroBopy Mo-
JKYTh OOME)KYBaTH: HNPUMYIITYBaHHA A0 YKJIAIEHHS IOTOBOPY,
3a00poHa YKJaJeHHs OOrOBOPY i 3a00poHAa 3JOBXKHBAHHSA CBO-
00010 IOTOBOPY, AKi ImepeabaueHi y AilouoMy 3aKOHOZABCTBi'.
3akoHomaBuOI0 0a30i0 AJA IBOTO BHCTymae maparpad 138 Hi-
MenbKoro 1{uBiTEHOTO TOJIOMKEHHSA, AKWI HA3WBA€ HEMiCHUM
OyIb-IKUH MPaBOYMH, AKHHN “mopylnye mMopaiabHicTh”. Kpim
sragaHoro maparpady 138, moTpiOHO BKasaTu Ha IpaBUa PO
TIyMadyeHHs JOTOBOPiB y BigmosizHocTi 3 BUMoramm ~moGpoil
cosicti” (maparpad 157) i, HapemTi, IpaBUIO PO BUKOHAHHS
JIIOTOBOPiB Tak, “AK TOro BUMarae mobpa COBiCTh, pa3oM 3i 3BU-
yagMU IMUBiLJIBLHOTO 00opoTy” (maparpad 242).

3 Takoi TOUKH 30py, CHCTeMa HiMeIbKOTro 3aKOHOIABCTBa
CXOJKa Ha 3rajlaHy BHUIIE INMBEHIIapChbKy. I3 3aKkpimaeHHAM II0-
IiOHMX HOPM Ha B3aKOHOZABUOMY pPiBHiI He IOTOmKyBaBCA
I.A. ITokpoBchbKUli, AKWI BBaKaB HasgBHICTh TaKoi KiJbKocTi
MOpaJIbHUX HOPM, AKi IO TOTO K € CMCTEeMOYTBOPIOIOUMMM Bij-
HOCHO IIMBiJIBHOTO 3aKOHOJABCTBa KpaiHU, HemaopeuHorm. Ma-
€ThCS Ha yBasi Te, IO BimmoBimHicTh moOpiit coBicTi i Mopaub-
HOCTi € OCHOBHUM KPUTEPi€M BU3HAUEHHS 3JI0BKWBAHHA IIpa-
BoM. Ha mi#i mizcraBi BiH HaBOAWTL BUCHOBKHU BiJoMHX
3apyOiskHMX HayKoBIiB (XybOepa K., Tpye6a JI.): crarra 2
IIIBeiinmapchbKOT0 MUBILILHOTO ITOJIOYKEHHA MOTJIMHAJA He TiJIbKHN
BUIIQJKM HABMUCHOTO 3JIOBXKUWBAHHS, ajie i “Hembaje 3JI0BXKU-
BauHs” (auch den culposen), ma mimcrasi yoro BoHHM pobOMIM
MIPUIIYIIEeHH, IIT0 B TAKUX 3aKOHOJABUMX yMOBaxX CyAAi MaiTh
OIliHIOBATU 3yCTPiuHi iHTepecHu “3 TOUKM 30py CIpaBedJIUBOCTi”
(aus Billigkeitsgrunden und aus Grunden der Rucksicht-
snahme auf die Lebensinteressen)?.

Mwu moromkymocs, IO IJis 3JOBKWBAHHSA ITPABOM BaKJIV-
BUM € i TaKk 3BaHe NMUTAHHA CIIPABEIJIUBOCTi, ajie AKIIO HAOCJIiB-
HO IIepeKJIacTH HaBeJeHe BU3HAUEHHs, TO IpPaBUJbHIiIIIe Oy[e:
“...3 TOUKH 30PY JKUTTEBOrO iHTepecy”’. Ha HaIiy fymMKy, “»KuUT-
TeBUI iHTepec” € ONHUM i3 HAWBaKJIMBIIINX KPUTEpPiiB, Xapak-

! ITut. mo: ¥anuuckuii A., Pepuxr A. Beenenue B Hemenkoe mpaso / A. Hanunckwuii,
A. Pepuxt. — M., 2001. — C. 376.

* Tlokposckuit M.A. Ykaz.cou. — C. 146.
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TEePHUX OJd 3J0BKHUBaHHS mpaBoM. OOI'DYHTOBYETHCA Il TUM,
110 3AiMCHIOIOUYM CYy0’€KTHUBHE IPaBo, 0co0a 3aByKIN HaMara€Th-
Cd 3aJ0BOJILHUTY II€BHUN ' »KUTTEBUN iHTepec”, AKUI BU3HAYA-
€ThCS Ha IIifcTaBi BJACHOTO BOJIEBHUSABJEHHS 0CO0M, aJjie I'PYH-
TYyeThCA Ha 3aKOHi (HamaHe cy0’eKTHUBHE IIPaBO) Ta Ma€ BiamoBi-
JaTyu MPUHIIAIIAM ITMBiJILHOTO 3aKOHOIABCTBA.

et “sxuTTEBUIl iHTEpec” HOCUTH MO3UTUBHUI XapakxkTep,
TOOTO CIPSAMOBAHUN HA MOCATHEHHS II€BHUX IO3UTUBHUX s
cy0’eKkTa ImpaBa HaCIiAKiB, MpH IILOMY IIO3UTHBHI HACJIZKU €
TAaKMMU He TiJIbKM IJIs oco0u, ajie I I CYCIiJbCTBa, OCKiJb-
KM 3IiliCHIOIUMN BJIaCHe IpaBo, 3abesmeueHe IIPAaBOBOIO CHCTE-
MO0 KpaiHu, BimOyBaeThbCs OUiKyBaHa CYCIIiJIBCTBOM IIpaBOBa
noBeminka. IIpumyckaerscs, 1110 JOKTPUHA HiMeIbKOTO IIpaBa B
Takiil curyaiii BUXOOUTh i3 TOTO, IO AKIIO ocoba, 34iACHIOIO-
Yy BJacHe cy0’€KTHUBHE MPaBO, Ji€ He 3 HAMipOM 3a/I0BOJIbHUTU
cBilfi “oxuTTEBHUII iHTepec”, TOOTO HOCATTH HO3UTUBHUI I
cebe pesyJbTaT, OUiKyBAaHUU CYCIiJILCTBOM, 4 3 HAMipOM JOCST-
T HETaTHBHOTO 3 TOUKHU 30pPYy CIPABEAJUBOCTI Pe3yabTaTy, TO
BimOyBaeThCA MOBeAiHKA, AKa He BiAmoBizae meTi cy6’€KTHBHO-
ro mpaBa. BinbHIicTh HAYKOBIIIB HOTOAMKYIOTBCSI 3 THM, IO
TaKa IIOBeJiHKa € HeNPUHHATHOIO, ajie KJjacudikarmia i migxo-
Iy mo ii peryaioBaHHSA CYTTEBO BiIPisHAIOTHCA.

TakuM YMHOM, MOJKJINBO 3POOUTU MPUNYIIEHHS, IO MeTa
cy0’eKTMBHOIO IpaBa € HaNBaKJIWBIIIUM KpuUTepieM KJacudi-
KaIlii 3JI0BKMBaHHA IIPABOM.

JJisi TpomOBIKEHHS IOCIHiKeHHSA BUAAETHCA HEOOXigHUM
3BEPHYTHUCA OO0 NOKTPpuHU PpanIrii, AKa B IMiJIOMY HiITBEpPIKYE
TaKke ONpunymnieHHsa. HesBakaoum Ha Te, IO IPAMOI 3a00pOHU
3JI0BXKMBaHHA TpaBoM l{uBinbHUN Komekc PpaHii He MicTUTB,
HayKOBi HOCHiMKeHHS CYTHOCTI sSBUIIA “3JO0BXKMBAHHS IIpa-
BoM” Ha#OiJBINI TTOBHO Ta MOKJAAHO MOCIiIKeHi came ITMBiJi-
cTuHOI0 Haykowo Ppaniii. HameBHO Ie MOACHIOETHCA HAYKO-
BOIO JMCKYCi€l0o cepel MPUXUILHUKIB JBOX Pi3HUX IOTJISAAIB Ha
mpo0JieMy 3JIOBXKUBaHHS IIPAaBOM.

Tak, 3 omHOTO OOKY, BBAYKAJIOCH, IO HAJaHi 3aKOHOM ITpaBa
3IiHICHIOIOTHCA BiJIBHO, HA PO3CYJ BJACHUKA IIpaB. Y TaKUX BU-
magkKax il mpaBOMOYHOro cy0’€KTa, HaBiTh SKINO BOHU 3a-
BIAIOTH IITKOMM iHIIiM 0c0o0i, HE MOKYTh OyTH IsKepesioM Bifio-
BiTaJIbHOCTi, OCKiJIBKU SBJIAIOTH CO00I0 HOPMAaJIbHY IIOBEIiHKY
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ocobu. BimmoBiganbHicTh MOXKJIMBA K JIKINlE 3a “HeHOPMAJIbHI
mii”'. Hafi6iasll IMOMIKUPEeHo0 B I[bOMY aCIeKTi € Mo3uIlia Bigo-
moro ¢pannysbproro nusingicra M. Ilnawionsa. Bin BBakas, 1110
He3aKOHHOTO BUKOPUCTAHHA IpaBa OyTu He moske. IIpaBo Ha-
IaeTbCcsa 0CcOo0i 3aKOHOM, TOMY CaMe CJIOBOCIOJIyUEHHS “Hesa-
KOHHe BUKOPMCTAHHA IpaBa” MicTUTh y cobi mporupiuusa. Bin
c(opMyJIIOBAB BUCHOBOK: “TaM e ITOUYMHAETLCS 3JIOBKMBAHHS,
IIpaBo 3aKiHUyeThCa 2.

3 immoro — OyJsi HasIBHI YMCJIEHHI HAyKOBi poboTm, sKi
BOavYai MPOTUPIUYA B TOMY, III0 OUEBHIHE 3JIOB)KHBAHHSA IIpa-
BOM He OOMEKYEThCsA Ta He 3a0opoHsaeTbesa. HatiBimowmiima, Ha-
IeBHe, MO3UIlis 3 MbOro mpuBoay HaBemexa JI. [iori. Curyaiis
Ho3HAUYyBaHa HAHUM TEpPMiHOM, Ha MOro AyMKY, O3HAuaja, IO
3IiMCHIOIOTHCA Oil, AKi He MaloTh 3MiHICHIOBATHCA, IIPU IILOMY il
i “BUXOIATL 3a MeJKi HmpusijieiB, MOB’A3aHUX i3 TaKUM IIpa-
Bom™®. IIpubiuHMKY Teopii 3JI0B/KMBAHHS IIPABOM BKA3YIOTh HA
Te, IO IMUBLJIbHI IIpaBa MOBUHHI 3MiliICHIOBATHCEH V BilITOBiZHOCTL
3 Ix comiajgbHUMU IiyAMu. [oTpuMyBaTmCh IUX ITiJIedl y CBOIHA
OissmpHOCTI 3000B’si3aHa KOXKHA mpaBoMouHa ocoba. ITopyrienus
3K IIBOTO O0OB’SIBKY € HiUMM IHINUM SIK 3JIOBKUBAHHAM IIPABOM®.

Ha migcraBi mpoTuIe:KHUX MOTJIALIB B HayIi OyJya paxTuy-
HO c(hopMOBaHaA MOCUTH I[iKaBa MOJeJib, sIKa MO-CBOEMY € YHi-
KaJbHOI. AmKe, AK B)Ke OyJIO CKasaHO, HOPMHU IIPO IPSAMY 3a-
OOPOHY B3JIOB}KMBaHHSA ITPAaBOM (ppaHI[y3bKe 3aKOHOJABCTBO He
mictuth. Aise crarta 1382 IlusinbHoro Komexcy Ppamirii BKa-
3ye, I110: Byab-aKa Aig JOOUHN, AKa 3aBAaja 1HIIOMY
IIKOAY, 3000B’A3y€e TOr0, 3a BMHOIO SKOTrO IMKoZa OyJa 3aBia-
Ha, IO BiAIIKOAYBaHHA IIKOAU °. BifIoBiZHO BUHMKJIA KOJIi-
3is, amxe, 3 0MHOro OOKY, 3aKOHHHM BU3HAETHCS BCAKEe 3Mili-

'TI Tomsms E. O6mmas Teopus obasatenseTs / mep. ¢ ¢p. M.B.Hosunxkoro. / E. Togama.
— M.: IOp. U3za-Bo Munucrepcrsa octunuu CCCP, 1948. — C. 327.

? [Lnauuvonpr M. OcHoBanusa orsercTBeHHOCTH / M. Ilammoas. — M., 1905 // Ilut. 3a
Tomame E. O6mias teopus obsasarensets. Ilep. ¢ ¢dp. HoBumkoro U.B. — M.: IOp.
Msn-Bo Munucrepcersa ocrunuu CCCP, 1948. — C. 328.

3 Ilrorm JI. O6mume mpeoOpa3oBaHMs TPaskJaHCKOrO IIpaBa co BpeMeHu Kogekca
Hamoseona / JI. ioru. — M., 1919. — 110 c.

* fAuenxo T. Kareropus IuKaHBI B I'PasKJAHCKOM IIpaBe: MCTOPUS U COBEPEHHOCTH /
T. fAnenrko. — M.: “Craryr”, 2003. — C. 59.

® ITut. mo: I'pakgancKue U TOProBble KOAEKCHl 3apybeskHbIX crpan: COOPHUK 3aKOHOZA-
resbcTBa. CoBpeMeHHOe 3apy0esKHOe dYacTHOe IpaBo: ydeOHOe mocobue / TOA Dpen.
C.H. Meznsenesa, C.0. 3Bonok. — CraBpomosas, 1999. — C. 57.
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CHeHHSA cy0 €KTHMBHOIO IIpaBa, a 3 IiHIIIOr0 — IIMKOJAa 3aBIaHa
0co0i "Oyab-AKOI0 i€l (AKOI0 OUEeBHUIHO MOKe OyTHu i peasisa-
Iisg mpaBsa), Mae OyTH BifmiKomoBaHa. AJie HaBegeHa KOJisis
OyJia YCITiIlTHO PO3B’A3aHa CYIOBOIO MPAKTUKOIO.

Xoua cratreio 544 IluBinbHOTO Komekcy Ppaniiii mparo
BJIACHOCTI BM3HAUAETHCA AK I[IPABO KOPHUCTYBATHCA i PO3IO-
pamKaTHCA MallHOM HAWOiMBIT a0COJIOTHMM YWMHOM IJISI TOTO,
1100 KOPUCTYBAHHA He OyJIO TAKKMM, AKe 3a00pPOHEHO 3aKOHAMU
abo persameHramMu ', mpote, v 1915 pomi Kacamiiinum cyzom
PDpanirii 6ya0 cHopMyJIbOBAHO IIPABUJIO, BiAIIOBIAHO MO SIKOI'O
BCTaHOBJIIOBAJIACh BiANOBimaJbHICTH BJIACHUKA, AKUH BUKOPHU-
CTOBY€ BJlacHe Ccy0’€KTHBHE IIPaBO 3i MIKOAO0I0 iHIIMM i 6e3 Ko-
pucti gas cebe’. I[ikaBo, 1110 He3BAXKAIOUMN HA JOCUTH IIIUPOKUI
IO3BibHUII XapaKTep BKAasaHOl HOPMU KOIEKCY, CymoBa IIpaK-
THKA TJIYMAYuTh CT. 544 TaKuM 4MHOM, II[00 mIpaBo 0yao 06-
MeJKeHe He TiJIbKM BiAIOBIiZHMMHN IPaBOBHMHU HoOpMaMu abo
periamMeHTaMu, ajge U AediHiIliclo 3J0BXKMBAHHS IIPABOM °. ¥
3B’A3KY 3 UMM BUHUKAJO NUTAHHA PO Te, AKUMU KPUTEPiAMU
KOPHCTYIOThCA (PPaHIY3bKi cyan mAas KBajdidikarmii aiit ocodbu y
SIKOCTi B3JIOB}KVMBaHHA IpaBoM. [leAKi aBTOpM HPONOHYBaJIU y
AKOCTi TaKOro KpUTEPiro, “MOTHBAIIII0 IIPABOMOYHOI'O Cy0’eKTa
MIKOAUTH iHIMiIN o0co0i 3milicHeHHSM cBoro mpasa”. Aje, oc-
KIJIbKY 1A KaTeropis Ha IIPaKTHIIL BCTAHOBJIOBAJaCA 3a3BUUa
Ba’KKO, HAyKOIO0 OyJi1 3alIpOTIOHOBAHI U iHIII KpuTepii: “Hemo-
MipKOBaHOTO KOPHUCTYBaHHS IpaBoM”, “HemobpocoBicHocTi”,
"HecmpaBeqInBOCTI™, “BifICYTHOCTI 3aKOHHOTO iHTEepecy B 3Mili-
CHEeHHi mpasa”, “IPOBUHN IPABOMOUYHOIr0 cy0’eKTa”® TOIIO.

3akiHYMTH OTJIA] 3aKOHOMABCTBA 3apyOL:KHMUX KpaiH IIPOIIo-
HY€ThCSA aHAJIi30M KOHCTPYKIIil, AKA € MAKCUMAJIbHO HalJIMKe-
HOIO O BMKOPMCTAHOI Yy 3aKOHONABCTBI YKpaiumu, — crarti 10
HusinbHOTO KOmEKCy Pociticbroi Penepariii: “He momyckarorhb-
ca mii rpomansaH i OPUAMUYHUX 0Ci0, 3AiiCHIOBAHHX 3 HaMipoMm
3aBAaHHS ITKOAM iHIIiM 0cobi, a TAKOK 3JOBKUBAHHS IIPABOM
B immux ¢opmax. He gonyckaeTbcsi BUKOPUCTAHHS ITUBLIBHUX

! Tam xe. C. 29.

* Tiomenes B. Vkas. cou. — C. 18.

3 fInenko T. Ykas. cou. — C. 60

* flcep Cyneiiman Xaccan Moxamexn. Ykas. cou. — C. 18.

* Tomoms E. Ykas. cou. — C. 328.
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IIpaB 3 METOI OOMeKeHHs KOHKYPEHIIii, a TaKOoX 3J0BKUBaH-
HS JOMIiHYIOUMM TOJIOKEHHAM HA PUHKY. Y BUNAAKY HEJIOTPU-
MaHHS BKasaHUX BUMOT CyI, apOiTpaskHuii cysm abo Tperteii-
CBKUIU CyI MOXKYTh BiIMOBUTH 0cO0i y 3axwmcrTi il mpasa’™'.

IToTpi6bHO cKasaTu, IO OCTAHHIMM POKAMU HayKa IUBiJIb-
HOro mpaBa Pocii HaasBuuaiino 6araTo yBaru Opupgiamjia iH-
CTUTYTYy 3JIOBXKWBaHHA npaBoM. He3Baskaroum Ha Te, M0 iCTO-
pUYHa HAyKOBO-IIPABOBa AUCKYCiA CTOCOBHO HeoOXimHOCTI HOD-
MAaTHWBHOTO 3aKPiNJIEHHA MOJOKEHb PO 3JIOBXKUBAHHA IPAaBOM
Ta BUPOOJEHHSA KPUTEPiiB i XapaKTepUCTHUK TaKOT'O0 iHCTUTYTY
IPOJIOBIKYETHCSA, CyJOBa MPAaKTUKAa CBiUMUTH IIPO Te, 10 3a00-
pOHa 3JOBXKUMBAHHA IPABOM CTA€ PeaJbHUM iHCTPYMEHTOM 60-
poTs0M i3 HemOOPOCOBiCHMMM KopuHcTyBauamMu mpaBamu. [Ipwm-
MIYIIeHHA CTOCOBHO HEOOI'DYHTOBAHOTO POBIIMPEHHSA CYOBOTO
po3raAny He HigTBepAMJuCA i cymoBa mpakTuka Pocii csiz-
YuTh PO Te, o cT. 10 IIuBiIbHOTO KOAEKCYy 3HAMIIIAa CBOE
Micie y cuctemi mpaBa. [leranbHUE aHaJia 1Miei HopMu mpasa,
AK i mpaKTuK® ii BUKOPHUCTAHHSA, MOIIJIBHO AOCIiTUTHU OKpe-
MO, OCKiJIbKHU, SIK BiKe OyJI0 CKasaHO, BOHa HabOJmKeHa 0
KoHCTpPyKIIii craTTi 13 IuBinmbHOTO KOJEKCY YKpaiHu.

IlizcymoByrouu, caim cKasaTu, IO ILJIAXOM IPOBEIEHHS IIO-
piBHAJBHOTO aHaNi3y GyJIO BUOKpeMJeHO pisHi migxomu mo 6Go-
por0bu 3 HasBaHMMU HeraTuBHuUMHU ABuitamu. Ile, cBoew uep-
Troi0, JO3BOJIMJIO IIPOBECTH YMOBHY KJacudikalliio HallioHaJb-
HUX IIPABOBUX CUCTEM 3a TAKMMU KPUTEPiAMU:

1. Memod pezynto8aHHs:

+ 3araJbHUM, KOJW BCTAHOBJIIOIOTHCA IPUHIUIKU 3a00POHU
3JIOB}KVBAHHS IIPAaBOM y 3arajibHiil 4acTWHI IUBIIBHUX KO-
IeKciB;

+ CIeliaJbHUN, KOJU 3a00pPOHA 3JIOBKUBAHHA ITPABOM KOH-
KPEeTHO CTOCYETHCS, HANPUKJAM, IpaBa IMPUBATHOI Bjac-
HOCTi, 1 3aKpimaOeThbCcsa B CcHeIiaJbHiNl yacTUHI IIUBiIbL-
HUX KOJeKcCiB, abo y cHemiaJbHOMY 3aKOHOINABCTBi, AKe pe-
I'yJII0€ OKPEMi I'DyIIM IPaBOBiJHOCHH.

2. O6csaz (3micm ) npasosoi 3a60pOHU:

! uB. manpukaan: MamuaoBckuii A. 3imoymnorpebienue mpaBoM / A. ManunoBekuit. — M.,
2000. — C. 45; ITopotukosa O. IIpoGiema 370ymOTPEOIEHUA CYOBEKTUBHLIM IPAKIAHCKIM
npaBoMm / O. Iloporurosa. — M., 2007. — C. 49; Emenbsinor B. Pasymuocts, 106pocoBecT-
HOCTb, He3JIoymoTpedienre rpaskaanckumu npasamu / B. Emensanos. — M., 2002. — C. 89.
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* KOJu 3a00POHAETHCA TIMbKU 3JIOBKHUBAHHSA IIPABOM, SKUM
YMHICHO 3aBIA€ThCSA IIKO[a iHIMii ocobi (IuKama);

+ KoJu 3a00POHAETHCA 3JIOBKUBAHHS HpaBoM y GopMi Immium-
KaHU Ta 3JIOB)XKMBAHHS IPaBOM B iHINKX ¢dopMax;

+ KOJIX 3a00pPOHSETHCA BCAKe BUKOPHUCTAHHA IIpaBa, AKe II0-
pyurye onuH abo meKinbKa (3ajeXHO Bim Kpainu) 3 HasBa-
HUX MNOpUHOHUIiB: “mobpoi cosicri”, “mopaabHOCTi”,
“moBipu”, “mepeBaru iHTepeciB cycmijabcTBa” TOIIO.

IITo crocyeThcs MOPiBHAHHA i3 HaIliOHAJIBHUMU HOPMAaMWU,
TO, HA HAII IOIJIAL, cinenudiude Micie iHCTUTYTY 3JI0BXKUBAH-
HA IIUBLILHUMU IIpaBaMU, AKe BiH 3aliMae B CUCTEMi IIMBiJIbHO-
ro mpaBa YKpaiHu, B I[iJoMy 00yMOBJIEHE HOTO IIPABOBOIO IIPHU-
pomoro i BiAmoOBizae #0Oro mMoJIOKEHHIO B OiJBIIIOCTI HaIliOHAJb-
HUX IIPABOBUX CHCTEM DPO3BUHYTUX KpaiH. AJie HIpPOAOBIKEHHS
IOCTiPKEeHHSI CYTHOCTi IThOTO SIBUINA Ta BJOCKOHAJIEHHA HOTO
IIPaBOBOT'O PEeryJIlOBaHHS, a TAKOXK MPAaKTUKU 3aCTOCYBaHHA 3a-
0OpOHU 3JIOB’KMBAHHS IIPABOM € He TiJIbKU MOMKJIHUBUM, a U He-
o0ximauM nis YKpainu.

1.3. Posnopaa:xaHnHsa MailHOBUMHU IIpaBaMu
iHTeJIeKTyaJIbHOI BJIACHOCTI

Bignosiguo go ITuinbHOro kKomekcy Ykpainu' (mami — IIK,

IIK Vkpainu) MaifHOBMMHU IIpaBaMU iHTeJIEKTyaJbHOI BJIACHOCTI €:

1) mpaBo Ha BUKOPHCTAHHS 00’€KTa MIpaBa iHTeJeKTyaJbHOI
BJIACHOCTI;

2) BUKJIIOUHE IPaBO AO3BOJIATA BUKOPHCTAHHSA 00’€KTa IIpaBa
iHTeJIeKTyaJ bHOI BJIACHOCTI;

3) BUKJIIOUHE TPABO IEPEIIKOAKATh HEIPaBOMipHOMY BUKO-
prcTaHHIO 00’€KTa IIpaBa iHTeJIeKTyaJJbHOI BJIACHOCTi, B TO-
MY YMCJIi 3a00POHATH TaKe BUKOPUCTAHHSI;

4) iHmi mMaiiHOBI IIpaBa iHTeJEeKTyaJ bHOI BJIACHOCTi, BCTAHOB-
JIeHi 3aKOHOM.

MaiinoBi mpaBa iHTeJIeKTyaJbHOI BJIACHOCTI MOYKYTh BiAaImo-
BiJHO [0 3aKOHY OyTH BKJIAJAOM OO CTATYTHOTO KaIliTanly IOpH-
In4YHOI 0oco0OM, MpeaMeTOM IOTOBOPY 3acTaBU Ta iHIIUX 30-
00B’sA3aHb, a TAKOXX BMKOPHCTOBYBATHCS B IHIINX IUBIIBHUX

! [TuBinpHUN Komeke YKpainu. 3akoH YKpaiuu Big 16 ciuma 2003 p. Ned35-1V
// Binomocti Bepxosuoi Pagu Ykpainu (BBP), 2003, Ned0-44, cr.356 (3i sminamu).
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BigaocuHax (ct. 425 ITK Ykpaiuu). Kpim Toro, I'ocmomapcbrkum
KoZeKcoM YKpainm' mepenbadeHo, IO y pasi OaHKpPyTCTBa
cy6’eKTa TOCIIOJapiOBaHHS IIPAaBO HA TOPTOBEJbHY MAapKy OIli-
HIOETHCS Pa3oM 3 iHITMM MaiHOM IBOTO Cy6’eKTa.

Ocoba, sika Mae BUKJIIOUHE IPABO MO3BOJATU BUKOPUCTAHHS
00’eKTa ImpaBa iHTeJIeKTyaJbHOI BJacHOCTi (cy6’eKT mpaBa iHTe-
JEeKTyaJIbHOI BJIACHOCTi), MOKe BUKOPHCTOBYBATHU Iieii 00’€KT
Ha BJACHUI PO3CYH, 3 MOAEPKAHHAM IIPW IIbOMY IIPaB iHIITHUX
oci6 (ct. 426 11K Ykpainum).

IIK BcTaHOBJEHO, IO BUKOPUCTAHHS 00’€KTa mpaBa iHTe-
JIEKTyaJIbHOI BJIaCHOCTiI 0Cc000I0, IIT0 HE Ma€ BUKJIOUYHOTIO ITpaBa
MO3BOJIATH BUKOPHUCTAHHA 00’€KTa IIpaBa iHTeJIeKTyaJabHOI
BJIACHOCTI 3iMiCHIOEThCSA JIMIIIE 3 JO3BOJY Cy0’€KTa mpasa iHTe-
JIEKTyaJIbHOI BJIACHOCTi, KPiM BUIIaJIKiB TPAaBOMipHOTO BUKOPH-
cTaHHS 0e3 TaKoro mo3BoJy, mnepexbauenmx IIK Ykpainu Ta
iHIIUM 3aKOHOM.

Bignmosigmo mo IIK (ct. 1107) posmopAmKaHHA MaWHOBUMU
IpaBaMU iHTeJeKTyaJbHOI BJIACHOCTI 3MiliICHIOETHCA Ha HiAcTa-
Bl TaKUX OOTOBOPiB:

1) mimeHsia Ha BMKOpPHUCTAHHS 00’€KTa IIpaBa iHTEJEKTyaJlb-
HOI BJIACHOCTI;

2) ninensiiHuii OroBip;

3) moroBip PO CTBOPEHHS 3a 3aMOBJIEHHSAM i BHKOPUCTAHHS
o6’eKTa IIpaBa iHTeJIeKTyaJbHOI BJIACHOCTI;

4) moroBip PO IepefaHHA BUKJIUYHUX MalHOBUX IIpaB iHTe-
JIeKTyaJbHOI BJIACHOCTI;

5) iHIMI AOTOBIp IIOA0 PO3TOPAMKAHHA MAaWHOBUMU IIpaBa-
MU iHTeJeKTyaJbHOI BJAaCHOCTI.

3asHaveHi [OTroBOpM IMOBUHHI YKJaJaTUCA y NHUCHMOBiH
dopmi, OCKiIBKM y pasi Hemomep:kaHHA NHUCBMOBOI hopMU OO-
TOBOPY IIIOJI0 POBIOPSAAKAHHSI MaWHOBUMHU IIpaBaMU iHTeJIEK-
TyaJIbHOI BJIACHOCTI TaKUU JOTOBip € HiKUeMHUM.

Cruig sasmaumTH, 1o BUOip BiAIIOBiZHOrO AOTOBOPY 3ale-
JKHUTh Bim TOro, AKuii o6cAr MaliHOBHX IMpPaB iHTEJEKTyaJIbHOL
BJIACHOCTI Iepen0adyaeThcsa IepeaaTu.

Buxopgsuu 3 nmomokeub 1K (cr. 1108) minensia Ha Bukopu-
CTaHHA 00’€KTa IpaBa iHTeJeKTyaJIbHOI BJIACHOCTI — HOroBip,

! TocmomapchKmii Kofieke YKpainu. 3akoH YKpainu Big 16 ciuma 2003 p. Ned36-IV
// Bimomocti BepxosHaoi Pagu (BBP), 2003, Nel8, 19-20, 21-22, ct. 144 (3i sminamn).
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3a AKHM 0co0a, SKa Ma€ BUKJIIOUHE IIPABO JO3BOJISTH BUKOPU-
CTaHHA 00’€KTa IIpaBa iHTeJIeKTyaJbHOI BjacHoCTi (JimeHsiap),
Hajmae iHMIi# ocobi (IineHsiaTy) MMChbMOBE MOBHOBAKEHHSA, AKE
Hajae iii mpaBo HA BUKOPHUCTAHHS IIHOr0 00’€KTa B IIEeBHiil 00-
MeXKeHil cdepi.

Jlinmensisa Ha BUKopuCTaHHA 00’€KTa IIpaBa iHTeJeKTyaJbHOIL
BJIACHOCTI MOsKe OyTu odopMJeHa SK OKPEeMHUH MOKYMEHT ado
OyTH CKJIaJ0BOIO YACTHHOIO JiIleH3iliHOro JOroBOpY.

Y Bumamky, KoJu JIiIleH3is Ha BUKOPUCTAHHA oGopMJeHa
AK OKpeMUH HOKYMEHT, BOHA € OJHOCTOPOHHIM IPaBOYMHOM, a
3a CBOEIO CYTTIO € moroBopoMm npuegHaHuA (cT. 634 ITK Vkpai-
HH). BBasKkaeThedA, AKIMO JaHUMN MTOTOBIp HE € CKJIAJOBOIO YACTHU-
HOIO JIiTIeH31MHOTO JOTOBOPY, BiH 3aCTOCOBYETHCA JIMIIIE OO IIpa-
BOBiJHOCHH IIIOJ0 BUKOPHCTAHHS 00’€KTiB aBTOPCHLKOIO mpaBa i
CYMisKHUX IIpaB, HAaIIpUKJaJ JilleH3il Ha BUKOPUCTAHHSA
KOMII’IOTePHOI IIporpamMu.

Y Toit ke uac, JinmeHsis Ha BUKOPUCTAHHS BUHAXOAY, KO-
PHCHOI MOJesi, TPOMUCJIOBOTO 3pa3Ka, 3HAKa MJIsA TOBapiB i mo-
cayr (ToproBesibHOI MapKu), Tomorpadii iHTerpajabHOI MiKpo-
CXeMH € HeBiJ’€MHOI0 YaCTHHOIO JileHsifinoro morosopy. Taxk,
y 3axonax YKpainu “IIpo oXxopoHY IpaB Ha BUHAXOAU i KOpHC-
Hi Mozmeni”, “IIpo oxopoHy mpaB Ha 3HAKU JJisI TOBapiB i mo-
cayr”, “IIpo oxopoHy mpaB Ha ITPOMHUCJIOBi 3pasku”, “IIpo oxo-
poHy mpaB Ha Tomorpadii iHTerparbHMX MiKpocxeMm” TepMiH
“nIimensia” € TOTOXKHUM TepMiHy “Iimemsiifinuit morosip”.

IIlo crocyeThcsas Takoro ob6’eKTa IpaBa iHTEJNEKTyaJabHOI
BJIACHOCTi, AK 3a3HAUEHHSA MOXOIKEeHHSA TOBapiB (reorpadiune
3a3HAUEeHHA), TO cmenu@ika po3mOpAIKaHHA MailHOBUMU IIpa-
BaMM Ha TaKWH 00 €KT MOJSATAE y TOMY, IO BJIACHUK (BOJIOTI-
JIeIlb) CBiOIITBA IIPO peecTpallilo mMpaBa HAa BUKOPUCTAHHSA 3a-
PeeCTpPOBaHOTO KBai(DiKOBAHOTO 3a3HAUEHHSA IOXOAMKEHHS TO-
Bapy He Mae€ IIpaBa BUAaBaTHU JIIEH3il0 Ha HOro BUKOPUCTAHHSA
(ct. 17 3akony Ykpaimu “IIpo oxopoHy mpaB Ha 3a3HAUYeHHS
MIOXOKEeHHA TOBapiB™').

JlineHsia Ha BUKOpHCTAaHHA 00’€KTa IpaBa iHTeJIEeKTyaJIbHOI
BJIACHOCTi MoOKe OyTH BUKJIOYHOIO, OQUHUYHOI0, HeBUKJIIOUHOIO,

! 3akoH Ykpainu “IIpo 0XOpOHY IIpaB Ha 3a3HAUYEHH:A IOXO/KeHHs ToBapis” Bix 16 ueps-
Ha 1999 p. Ne752-X1V // Bigomocri BepxoBuoi Pagu Vkpainu (BBP), 1999, Ne32, c¢1.267
(3i sminamm).
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a TaKoK iHmToro BuAy (HaIpuKJa[ IOBHA, IPUMYCOBAa, BiIKpPHU-
Ta, IaTeHTHa, Oe3laTeHTHA TOII0), 1[0 He CYIePeuYUuTh 3aKOHY.

BukirouHna JineHsis BumaeTbCcA JIMIE OJHOMY Jimnensiary i
BHUKJIOUAE MOXKJIHBICTh BUKOPHUCTAHHSA JilleH3iapoM 00’eKTa
IpaBa iHTeJeKTyaJIbHOI BJIACHOCTI y cdepi, 1110 oOMexeHa Iie0
JineHsielo, Ta BUIa4Yi HUM iHIIUM ocobaM JiIleH3ill Ha BUKOPHU-
CTaHHA IIOT0 00’€KTa y 3asHaueHiil cepi.

OguHUYHA JileH3iA TaK0K BUAAETLCS JINIIIE OTHOMY JIiIleH-
3iaTy i BUKJIIOUAaE MOXKJIMBICTHL BHIAUi JIilleH3iapoM iHIIMM OCO-
O0am JTiTleHs3iil Ha BUKOPUCTAaHHSA 00’€KTa IIpaBa iHTeJeKTyaJ bHOL
BJIaCHOCTi y cdepi, 1110 obMesKeHa Iiero Jinensieto. Pazom 3 mum,
OIVMHUYHA JIIIeH3isd He BUKJIOUAE MOKJIHNBOCTI BUKOPUCTAHHS
JirnensiapomM 1poro o6’eKTa y 3asHaueHiit chepi, y oMy i 1oJid-
ra€e BiMiHHICTh Mi’X BHKJIOUHOIO Ta OOMHUYHOIO JIiIleH3icko.

HeBurJirouHa JIiTieH3iA He BUKJIIOUAE MOYKJIMBOCTI BUKOPHCTAH-
Hs JineHsiapoMm 00’eKTa mpaBa iHTeJIeKTyaJIbHOI BJIACHOCTL y ce-
pi, 1m0 oOMerkeHa ITi€l0 JIileH3i€l0, Ta BUAAYi HUM iHITIMM ocobaM
JIileH3ii Ha BUKOPUCTAHHSA IThOr0o 00’€KTa y 3as3HaueHil chepi.

Caig sasmauumtu, mio mo npuiHATTA [[K VKpainm Tepminm
“BUKJIIOUHA JiIeHs3ia” Ta “HeBUKJIOUHA JileHsisa” 3acTocoBy-
BaJIKCh JuIlle y Hakasax MiHicTepcTBa ocBiTu i Hayku Ykpai-
HU, a caMe, B iHCTPYKIIiAX IPO HOJaHHS, PO3TJIAL, MyO/IiKaIlito
Ta BHECEHHS OO0 PEECTPy BimomocTeil mpo IepemaHHA IIpaBa
BJIACHOCTi Ta BMOauy JimeH3ii Ha BUKOPUCTAHHS BiAIOBimHOTO
00’eKTa IPOMMCIOBOI BJIACHOCTI.

Y 3axkonmi Yrkpaimm “IIpo aBTOpCchKe mnpaBo i cymiskHi
npasa”' 3aMicTh TepMiHIB “BUKIIOUHA JilleH3ia” Ta “HeBUKIIIOU-
HAa JIineH3iA” 3aCTOCOBYIOTHCA BiOBiIHO TepMiHM “aBTOPCHKUI
IOTOBip IIpPo IlepefaHHA BUKJIOUHOTO IIpaBa HA BUKOPUCTAHHS
TBOPY” Ta “aBTOPCHKUU AOTOBIp ITPO IepefaHHA HEBUKJIIOYHOTO
IIpaBa Ha BUKOpHUCTaHHS TBOPY  (cT. 32).

3a 3romoio Jimemsiapa, HaZaHOI y IIHNCHBMOBii ¢opmi,
JinmeHsiaT MoKe BHIATH HHNCHMOBE IOBHOBAKEHHS Ha BUKO-
puctamHsa o00’eKTa IIpaBa iHTeJEeKTyaJbHOI BJIACHOCTI
(cy6uriniensito) immriit ocob6i. ITpu mpomy cirim mam’ATaTu, IMO:

+ BHUOATH CYOJIiIIEH3iI0 MOKe JIMIIle BJIACHUK BUKJIIOUHOL JIi-

! 3akon YKpainu «IIpo aBTOpCHKE IpaBo i cymixHi mpaBa» B pemakiiii 3akomy Ne2627-I11
Bix 11 sunua 2001 p. // Bizomocti Bepxosroi Pagu (BBP), 2001, Ne43, cr.214.
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IeH3sii;

+ IIOBHOBAJKEHHsA, II[0 BHUILJIMBAIOTH 3i 3MmicTy cyOurirmensii e
MOBUHHI OyTH IMIMPIIMMU 3a OOCAT HpaB, IO MiCTHUTHCS B
OCHOBHIiIl Jimenaii.

3a JjimeusiiiHuM JOTOBOPOM OfHA cTOpoHAa (JIilleH3iap) Hamzae
Ipyriit cropoui (JimeHsiaTy) m03BiJ HA BUKOPUCTAHHA 00’€KTa
mpaBa iHTeJeKTyaJbHOI BJacHocTi (JimeHsioo) Ha ymoBax,
BU3BHAUEHUX 3a B3a€EMHOI0 3TOJ0I0 CTOPiH 3 ypaxyBaHHAM
Bumor ITK Ta iHIIIoro 3akony.

VY Bumagkax, mepembaveHUX JIIEH3iHUM JOTOBOPOM, MOXKe
OyTH yKJameHuil cyOJileHsiiiHuii mJOroBip, 3a AKUM JiIeHsiaT
Hajae iHIIii ocobi (cyburinensiaTy) cyOrileHsito Ha BUKOPHUCTaH-
Hs 00’€KTa IpaBa iHTeJeKTyaJbHOI BJIaCHOCTi. ¥ IIbOMY BUHALKY
BigmosimaspHicTh mepen JilleHsiapom 3a il cyOiimensiaTa Hece
JIiTieHsiaT, SIKIO iHIle He BCTAHOBJICHO JIIeH3iAHUM JOTOBOPOM.

Y nimensifiHoMy DOTOBOpPi BHMBHAYAIOTLCS: BUM JilleH3il,
cdepa BUKOPUCTAHHSA 00’€KTa mpaBa iHTEJEeKTyaJbHOI BJIACHO-
cTi (KOHKpeTHi IIpaBa, IO HAAAIOThCA 3a JOTOBOPOM, CIIOCOOU
BUKODPUCTAHHSA 3a3HAYEHOTO 00’€KTa, TEPUTOPiA Ta CTPOK, Ha
AKi HaZaloThCA IpaBa TOI0), PO3Mip, IOPAMOK i CTPOKU BU-
IJIATH KOIIITiB 3a BUKOPMCTAHHA 00’€KTa IIpaBa iHTeJIEeKTyaJb-
HOI BJIACHOCTi, a TAKOXK iHIII YyMOBH, AKi CTOPOHU BBAKaIOTh 3a
IOIiJIbHEe BKJIIOUUTU ¥ JOTOBIip.

CropoHu JTiTeH3iiHOTO AOTOBOPY IIOBMHHI BMOpaTwM BUM JIi-
meHsii, AKa HagaeThed Jinensiary. AKIo yMoBa H1040 BUAY Ji-
meH3ii y moroBopi BiICyTHS, TO BBa'Ka€ThCS, IO 3a JiIEeH3il-
HUM JOTOBOPOM HAJAETHCS HEBUKJIOUHA JIiITeH3id.

IIpegmeTom JIileHBiHHOTO MTOTOBOPY HE MOMKYTH OyTH IIpaBa
Ha BUKOPHCTAHHsS 00’€KTa IIpaBa iHTeJeKTyaJbHOI BJIACHOCTI,
AKi Ha MOMEHT YKJaJleHHA OOTOBOpPY He Oyjam UYMHHWUMMH, Ha-
IpUKJaL Aifo marteHTy (CBimoiiTBa) Ha 06 €KT IIPOMUCIOBOIL
BJIACHOCTi BU3HAHO HeAilicHUM abo MOro Jit0 IPUIIMHEHO.

Heo6xigHo mam’saiTaTu, I10:

+ IpaBa Ha BUKODPUCTAHHA 00’€KTa IIpaBa iHTeJIeKTyaJbHOI
BJIACHOCTi Ta cmoco0u HOro BUKOPHUCTAHHS, AKi He BM3HA-
YyeHi y JileH3illHOMY [IOTr0OBOpi, BBasKalOThCA TaKUMU, IO
He HaJaHi JinmeHsiarTy;

* V pasi BifcyTHOCTi B JilleH3ililHOMY JOTOBOPi YMOBU IIPO Te-
puropiio (ob6sacTb, paiioH, MicTO, 3aBOJ TOINO) HA SKY IIO-
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MUPIOIOTHCA HagaHi IIpaBa Ha BUKOPHCTAHHA 00’€KTa
npaBa iHTeJeKTyaJbHOI BJIACHOCTi, mis Jjimensii moimwm-
PIOETHCSA Ha BCIO TEPUTOPi0 YKpainwm;

+ AKIIO B JilleH3ilTHOMY JOroBOpi mpo BuAaHHA a0o iHIe Bifx-
TBOPEHHS TBOPY BUHATOPOJa BU3HAUAETHCSI Yy BUTJIAML (ik-
COBAHOI I'POIIIOBOI CYyMH, TO B JOTOBOPi Mae OyTHM BCTAHOB-
JEeHUN MaKCUMAaJbHUU THUPaK TBOPY.

VYMoBUu JIilleHB3iMHOTO TOTOBOPY, AKi cylmepedaTh IIOJIOMKEeH-
Ham 1K, € HikueMHUMHA.

Jlinensifinuii HOTOBip YKJIAOA€ThCSI Ha CTPOK, BCTAaHOBJICHUI
IOTOBOPOM, SIKMH IMOBWHEH CIIJIMBATH HE Mi3HiIlle CILIUBY CTPO-
KY YMHHOCTi BHKJIIOUHOTO MaWHOBOIO IIpaBa HA BU3HAUEHUN y
IoToBOpPi 00’eKT mpaBa iHTeseKTyanabHOI BiacHocTti (ct. 1110
IIK Vxpaiun).

Jlimensiap mMoixke BigMOBUTHMCA BiJ JIiIEH3IAHOTO AOTOBOPY Yy
pasi mopyIleHHdA JIilleH3iaToOM BCTAHOBJIEHOT'O JOTOBOPOM TepMi-
HY IIOYATKY BUKOPHUCTAHHA 00’€KTa IIpaBa iHTEJeKTyaJIbHOI
ByaacHocTi. Jlimensiap abo JjimeHsiaT MOMKYTb BiAMOBUTHCS Bin
JileH3iAHOTO MOTOBOPY y pasi IOpYyIIeHHA IPYroid CTOPOHOIO
iHIIIUX YMOB JOTOBODY.

VY pasi BigcyTHOCTI y JilneHs3ifiHOMY ZOTOBOPi YMOBU IIPO
CTPOK JOTOBOPY BiH BBa)Ka€ThCA YKJAAEHMM Ha CTPOK, IO 3a-
JIUIIIUBCA 0 CILIUBY CTPOKY YMHHOCTI BUKJIIOUHOTO MaWHOBOTO
IpaBa Ha BHU3HAYEHUU y HOTOBOPi 00’€KT IIpaBa iHTeJIeKTyaJib-
HOI BJIACHOCTi, aJyie He OinbIlle, HiXK Ha I’ATL POKiB. JAKIIo 3a
IIiCTh MiCAIIB [0 CIJMBY 3a3HAYUEHOTO II’ ATUPIUHOTO CTPOKY
JKOJHA i3 CTOpPiH He HMOBiZOMUTL MHMCHMOBO APYTY CTOPOHY IIPO
BiIMOBY BiZl MOTOBOPY, MOTOBIp BBasKAETHCA ITPOJOBXKEHHM Ha
HeBH3HAUEHUN vac. Y IbOMY BUIIAAKY KOKHA i3 CTOPiH MOKe B
Oyab-IKUII Yac BiAMOBUTHCS BiJ JOroBOpPY, MKHCHMOBO IIOBimO-
MUBIIN IIPO IIe APYTYy CTOPOHY 3a IIiCTh MiCAIIB 40 po3ipBaHHSA
IOTOBOPY, SKIINO OiIbIINII CTPOK IJs IIOBiZIOMJIEHHS He BCTAa-
HOBJIEHUI 3a JOMOBJIEHICTIO CTOpPiH.

VYnosuoBaskeHi BimomcTBa ab0 TBOPUYL CIIJIKM MOMKYTH 3a-
TBePAKYyBaTu THUIIOBI Jimemsiiimi morosopu (ct. 1111 IIK
Vipainn). Hunmi BigcyTHi THUOOBI JimensiiiHi morosopwu, Imo 3a-
TBEPAKeHi YIIOBHOBAYKEHUMHU IIEHTPAJbHUMU OpPraHaMi BUKO-
HaBuoi Bianu. Taki goroBopm OyayTh po3pobJieHi Ta 3aTBEpH-
JKeHi micsa mpuBeIeHHs Tajly3eBUX 3aKOHIB y BimmoBimHOCTI MO
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Bumor IluBinpHOTO KOmeKcy YKpainu, I'ocrmomapchbKoro KOIeK-
cy Ykpainu ta 3akoHomascTBa €C.

JlinensifiHuii HOrOBip MOKe MiCTUTH YMOBH, He IIepeadaveHi
TUIIOBUM JIIIEH3iAHUM JOTOBOPOM. ¥ MOBHU JIiII€eH3iHHOT'O IOTO-
BOPY, VKJIAAEHOIo 3 TBOpIEeM 00’€KTa mpaBa iHTeJeKTyaJlbHOI
BJIACHOCTI, IO IOTipINYIOTh MOT'0 CTAHOBUIIE IIOPiBHSIHO 3i cTa-
HOBHUIIEM, TIepeadaueHuM 3aKOHOM ab00 THUIOBUM JAOTOBOPOM, €
HiKUeMHHMH i 3aMiHIOIOTBCS YMOBaMH’, BCTAHOBJIEHUMU THUIIO-
BUM JOTOBOPOM a00 3aKOHOM.

Crarra 1112 IIK VkpaiHu peryJjioe IpPaBOBiJHOCWHU, IO
BUHUKAIOTHh Y BUMNAAKY YKJAJAAaHHS JOTOBOPY IIPO CTBOPEHHS 3a
3aMOBJIEHHSM 1 BUKOPHCTAaHHA 00’€KTa IIpaBa iHTeJeKTyaJbHOIL
BJIACHOCTI.

3a IoroBOpOM IIPO CTBOPEHHS 3a 3aMOBJIEHHAM i BUKOPUCTAHHS
00’eKTa mpaBa iHTeJeKTyaJbHOI BJIACHOCTI OQHA CTOPOHA (TBOPEIh
— NOHCbMEHHUK, XYIOXKHHUK Ta iH.) 3000B’S3y€ThCA CTBOPUTHU
00’eKT mpaBa iHTEJEeKTyaJbHOI BJIACHOCTI BiAMOBiAHO IO BUMOT
IPyroi cTopoHH (3aMOBHIKA) Ta B YCTAHOBJIEHII CTPOK.

JloroBip mpo CTBOpEeHHA 3a 3aMOBJIEHHAM i BUKOPUCTAHHSA
00’eKTa mmpaBa iHTeJeKTyaJbHOI BJIACHOCTI MOBMHEH BM3HAUATHU
cmoco0M Ta YMOBUM BUKOPUCTAHHSA IIHOI'0 00’€KTa 3aMOBHUKOM.

Opurizas TBOpy 00pasoTBOPUOTO MUCTEITBA, CTBOPEHOTO 3a
3aMOBJIEHHAM, MIEePeXOoIuTh y BJIACHiCTHP 3aMoOBHHKA. llpm
IILOMY MaiHOBi IIpaBa iHTeJIEKTyaJbHOI BJIACHOCTI Ha IIeil TBip
3aJIMIIAIOTHCA 3a HOTr0 aBTOPOM, AKIIO iHINIE He BCTAHOBJIEHO
nporoBopoM (u. 3 cr. 1112 ITK Vkpaium).

3riguo 3i cr. 54 Koncturyiii Ykpainu rpoMaasdHaM rapaH-
TyeThCsA cBOOOJA JiTepaTypHOi, HAyKOBOI i TexHiUuHOI TBOpUO-
cri'. ¥V 88’sisry 3 nmum IIK VKpaiHum BCTAHOBJIEHO, II[0 YMOBHU
IOTOBOPY IIPO CTBOPEHHSA 34 3aMOBJEHHAM 1 BUKOPHCTAHHS
00’eKTa IIpaBa iHTeJeKTyaJbHOI BJIACHOCTi, IO OOMEXYIOThHb
IIpaBoO TBOPILSA IILOTO 00’€KTa HA CTBOPEHHS iHINUX 00’€KTiB, €
HiKUYEeMHUMH.

MaiiHoBi mpaBa iHTeJeKTyaJbHOI BJIACHOCTI Ha 06’€KT, CTBO-
peHmnii y 3B’A3KYy 3 BUKOHAHHAM TPYIOBOTO AOTOBOPY, HaJe-
JKaTh MPAIiBHUKOBI, SKUIA CTBOPUB Ileil 00’€KT, TAa IOPUAUUHIH

! Koncrurynisa Ypainu. I3 sminamu, BHeceHuMu 3rifgHo i3 3akonom Ne2222-1V Big 8 rpya-
Ha 2004 p. // Bigomocti Bepxosuoi Pagu (BBP), 2005, Ne2, cr.44.
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abo ¢isuuHiii ocobi, e abo y AKOI BiH IIpalfioe, CIiJIbHO, AKIIO
iHIIIe He BCTaHOBJIEHO moroBopoM (uactTmHa 2 crartri 429 IIK
Vkpaian).

Bigmosigmo mo crarrti 427 ITK Ykpainu maiiHOBi mmpaBa iHTe-
JIEKTyaJIbHOI BJIACHOCTI MOYKYTH OyTH IIepemaHi BigmoBimHO &0
3aKOHY ITOBHiCTIO a00 YaCTKOBO iHIIIiH 0coOi.

3a JOrOBOPOM TIPO IepefaHHSA BUKJIOUHUX MaWHOBUX IIPAB
iHTeJIeKTyaJbHOI BJIACHOCTI OfHA cTOpoHa (ocoba, siKa Mae BU-
KJIIOUHI MafHOBI IIpaBa) Iepejae OPYTiifl CTOPOHI YacTKOBO abo
y TOBHOMY CKJIAJAi IIi ITpaBa BiAHOBiZHO A0 3aKOHY Ta Ha BU-
3HaUeHUX JoroBopoMm ymoBax (crarta 1113 ITK).

3axoH Ykpainm “IIpo aBTOpCchbKe IIpaBo i cymikHi mpaBa” 1e-
penbdauae, 110 aBTOp (UM iHIIa 0coba, siKa Mae aBTOPCHKE ITPaBO)
MOJKe IepemaTH CcBOi MaliHOBi mpaBa, 3asHaueHi y crarti 15
IIbOT0 3aKOHY, OyAb-AKil iHMIi# 0c0o0i MOBHICTIO UM YaCTKOBO.
Ilepenamns mMaliHOBMX IpaB aBTopa (UM iHIIOI ocobu, AKa Mae
aBTOPChKE NIPABO) OMPOPMISETHCSA ABTOPCHKUM JOTOBOPOM.
MaiinoBi mpaBa, II0 IIEPEmAlOTLCSI 32 ABTOPCBKUM JIOTOBOPOM,
MaloTh OyTH y HbOMY Bu3HaueHi. MailiHoBi npaBa, He 3a3HaUeHi
B aBTOPCBKOMY [IOTOBOPi AK BifuysKyBaHi, BBa'KAIOTHCA TaAKU-
MU, 10 He IIepenaHi.

VKjameHHsT HOTOBOPY IIPO IIEpeJaHHS BUKJIIUHUX MAaWHO-
BUX IIPaB iHTeJEeKTyaJbHOI BJACHOCTI He BILJIMBAa€ Ha JileH3ii-
Hi gJorosopu, AKi Oyam yKJaameHi pamirre.

VYMOBU HOTOBOPY IIPO HepelaHHA BUKJIIOUYHUX MAaWHOBUX
IpaB iHTEJEeKTyaJbHOI BJIACHOCTi, IO HOTipIIYIOTH CTAHOBUIIE
TBOPIISI BigmoBimHOro 06’exTa abo HOro CrIagKOEMIIiB IIOPiBHS-
HO 3i cramoBuinieM, mepembauenuM M Koaekcom Ta iHIIHIM
3aKOHOM, a TaKOX OOMEKYIOTh IIPaBO TBOPIISI HA CTBOPEHHSA
iHmuxX 06’€KTiB, € HiKUeMHIMU.

€ meBHIi 3acTeperkeHHS IIOAO0 VKJAAEHHS JOTOBOPY HPO IIe-
pelaHHS BUKJIIOUHNX MAaWHOBHUX IPaB iHTeJeKTyaJbHOI BJIaCHO-
CTi, 30KpeMa:

+ SAKIIO IPeIMeTOM IAHOT0 JOTOBOPY € CEeKPeTHUH BUHAXIi
(kopucHa MOHEeJb) — TAKWHU OOTOBIp YKJIAmaeThCs 3a IIO-
TomKeHHAM i3 Jlep:KaBHUM €KCIIEPTOM;

+ MaWHOBI mpaBa iHTeJIeKTyaJIbHOI BJIACHOCTI Ha KOMep-
mifine HaliMeHyBaHHs IlepeJaloThCcd iHIIIN 0co0i Jumime
pasoM 3 IiJiCHMM MalHOBUM KOMILIEKCOM OcoOu, AKil I1i
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mpaBa HajexaTb, ab0 HOro BiAIIOBiZHOIO YaCTUHOIO;
+ 3aKOHOJZABCTBOM YKpaiHM He mepembadveHo, IO MalHOBe
IpaBo Ha reorpadiuHe 3a3HAUYEHHA MOXKHA IIepegaTH.

IITo cTocyeThcsa mep:xaBHOI peecTpallil JOroBOPiB IIOAO PO3-
MOPAMYKAHHA MaWHOBUMM IIpaBaM! iHTEJEKTYyaJbHOI BJIACHO-
cTi, To BimmoBigHO mo ct. 1114 IIK sinensis Ha BUKOPUCTAHHSA
00’exTa mpaBa iHTeJEeKTyaJbHOI BJIACHOCTI Ta OOTOBOPH, BI-
sumaueni crarramu 1109, 1112 ta 1113 usoro Kogekcy, He mia-
JIAraloTh 000B’A3KOBiil Zep:kaBHii peecrpalii. Ix mep;xaBHa pe-
ecTpallid 3mificHIOEThCA Ha BUMOTY JIilleH3iapa abo JileHsiaTa
Yy TIOPAIKY, BCTAHOBJIEHOMY 3aKOHOM.

BincyTHicTh mep:kaBHOI peecTpaillii He BILIMBAE Ha YMHHICTH
mpaB, HaJaHUX 3a JIiIleH3ieio abo iHIIUM JOTOBOPOM, Ta iHIITKMX
mpaB Ha BigmoBimHuii 00’€KT IIpaBa iHTEJNEKTyaJbHOI BJIACHO-
CTi, 30KpeMa Ha IpaBo JiilleH3iaTa Ha 3BepHEHHS [0 CyAy 3a 3a-
XKMCTOM CBOT'O IIpaBa.

Bognouac, (paKT mepemaHHSA BUKJIOUHUX MallHOBUX IIpaB iH-
TeJIeKTyaJbHOI BylacHOCTi, Aki Bizmosizuo mo IIK abo immroro
3aKOHY € YMHHUMM IIicJs iX JepsKaBHOI peecrparlrii (mpaBa Ha
BUHAXOIM, KOPUCHI MOAeJi, IIPOMUCIIOBI 3pas3Ku, TOPTOBEJbHi
MapKu, Tomorpadii iHTerpaJbHHX MiKpocxXeM), MifjArae aep-
JKaBHIiN peecTparrii.

Cuiim 3a3HaumuTH, 110 PEECTPYIOTHCA HE caMi JoroBopH (JIireH-
3iifHi JMOTOBOpPU, MOTOBOPM NP0 MEpPefaHHA BUKJIIYHUX MaNHO-
BUX IIPpaB iHTeJIEeKTyaJbHOI BJIACHOCTi), a PEECTPYEThCA caM
daKT mepemaHHA BUKJIIOUHNX IIPaB Ta PaKT BUAAUi JilmeHsii.

PeecTpamia Takmx Bimomoctein ((parTiB) 3mificHIOETHCA 3
ypaxyBaHHSAM BMMOT 3aKOHIB y cdepi 0OXOpOoHHW HpaB iHTeJeK-
TyaJbHOI BJIACHOCTI Ta ITiA3aKOHHMUX HOPMATWBHUX aKTiB.

Tak, 3akoHaMu y cepi IPaBoBOi OXOPOHU IIPOMMCJIOBOI BJIac-
HOCTi TepembaueHo, IO CTOPOHA JOTOBOPY Mae€ IIpaBo Ha iHQOP-
MyBaHHA HEBM3HAUEHOTO KoJia 0Cib mpo mepemaHHA IIpaBa iHTe-
JIEKTyaJIbHOI BJIACHOCTI Ha 00’€KT IIPOMICJIOBOI BJIACHOCTI a00 BU-
mauy Jimeusii Ha ioro BuKopucTaHHA. Take iH(popMyBaHHS
3IiMCHIOETBCS ILIAXOM IyOJrikallii B odilifimomy 0roJieTeHi Bimo-
MocTel B 006cs3i Ta mopAaaKy, BcraHoBiaenux MOH Yxkpainu, 3 on-
HOYACHUM BHECEHHSM iX 0 BiAIIOBIZHOTO Iep:;KaBHOT'O PEECTPY.

Hii, moB’sa3ani 3 momaHHaAM 10 llep:KaBHOro AelapTaMeHTy
iHTenmexkTyasbHOI BiacHocTi (mani — IlepskmemapramenT) Bimo-
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MOCTel Ipo IepefaHHs IpaBa BJIACHOCTI HA 00’€KT IIPOMMCJIOBOL
BJIACHOCTi a0o0 Bumadui Jimensii Ha fioro BUKOPUCTAHHSA, MOYKYThb
3IifiCHIOBATHU: CTOPOHA JIOTOBOPY; IIPEJCTABHUK y CIIpaBax iHTe-
JIEKTyaJbHOI BJACHOCTi (IIaTeHTHWI MOBipeHWI) 4ym iHIIa 1OBi-
peHa ocoba, AKi mif0Th 3a JOPYUYEHHAM CTOPOHHU JOTOBOPY.

Slkmo BracHMKOM maTeHTY (CBiZoiiTBa) € mekijsbKa ocib, To Bci
Ioii, moB’A3aHi 3 mepegaHHAM IIpaBa BJIACHOCTI Ha 00’€KT IIPOMU-
CJIOBOI BJIACHOCTI Ta HAJAHHAM JIileH3il Ha 1oro BUKOPUCTAHHI,
BUBHAYAIOTHCA JIOTOBOPOM MiK HMMU, a IIPaBO Ha IiANIMCAHHSA J0-
KYMeHTiB, AKi momaioTbcsa mo lep:kenapTaMeHTy, MoXKe OyTu
HajJaHe ONHIN 0cobi 3a HASIBHOCTI BiATIOBiOHOI JOBipeHOCTI.

Sxio oguu abo Ginbie, aje He BCi, CIIiBBJIACHUKU IIATEHTY
(cBimoriTBa) HAa 00’€KT IPOMMCJIOBOI BJACHOCTI 0aKaioTh IIepe-
IaTy CBOE IIPABO BJACHOCTI Ha 00’€KT MPOMMCJIOBOI BJIACHOCTL
Ha KOPHUCTH IHIIMX CIiBBJACHUKiIB, TO IOTOBiIp YKJIaZa€TbCsS
Mi)K cIiBBJIACHMKaMU, AKi IIepemaioTh IIPaBO BJIACHOCTi, Ta iH-
VMU CHiBBJIACHUKAMU.

3a omy0JIiKyBaHHA 3a3HaUYeHUX BiloMocTeil Ta 3aIpOIIOHOBA-
HUX CTOPOHOIO MOTOBOPY 3MiH A0 BifoMocTeil IIpo BUAAUy Ji-
meH3sii criavyoThes 300pu.

Hns noy6aikamnii B odimifimomy Omosereni “IIpomuciioBa
BJacHicTh” (mami — DBrioseTreHb) Ta BHeceHHs IO peecTpy (pe-
ecTpalii) BimomocTeii Npo IepemaHHA OpaBa BJIACHOCTI Ha
00’€KT IIPOMICJIOBOI BJIACHOCTI Ta HaJZaHHS O3BOJY (BUIAUY
Jinensii) Ha #oro BuKopucTaHHA (maai — Bimomocti) mo Ilep-
JKAemapTaMeHTy IMOAAI0Th TaKi JOKYMEHTH:

- 3afABY IIPO ImyOJiKallilo Ta BHECEHHS IO PEECTPY Bimomocreit
(masmi — sasiBa) — 1 mpum.;

- moroBip (mimensiiiHuit moroBip) abo HoTapiadbHO 3acBimue-
HUU BUTAT 3 JOTOBOPY (JIiIleH3iHOr0o JOTOBOPY) — 3 IPUM.;

+ DOKYMEHT IO CILIaTy 300py 3a BHECEHHSA OO PEECTPY Bimo-
MocTell — 1 mpum.;

« IOBipeHicTb, OOPMJEHY 3 AOTPUMAHHSIM BHMOT UHNHHOTO
3aKO0HOJIaBCTBA, AKIINO JOKYMEHTH BiJl iMeHi CTOPOHM JI0OTO-
BOPY IOJla€ MPEACTABHUK Y CIIpaBax iHTEJIEKTYyaJbHOI BJIac-
HOCTi (IaTeHTHHUI moBipeHwmit) abo iHIa moBipeHa ocoba;

« JOBipeHicTh Ha iM’A TpeACTAaBHMKA y cCIIpaBaxX iHTeJEeKTya-
JbHOI BJAacHOCTi (IIaTeHTHOTO IIOBipeHOTro), odopMIeHYy
3 TOTPUMAaHHAM BMMOT YMHHOTO 3aKOHOJABCTBA, Bijl IIpaBo-
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HACTYITHMKA BJIACHWKA CBiIOIITBa, SAKIIO BiH € iHO3EeMHOIO
0cobo10 abo 0coboi0 0e3 rpPpoOMaAAHCTBA, AKA HPOIKUBAE UM
Ma€ IIOCTiiHe MicIle3HaxXOmKeHHs IIo3a Me:KaMu Y KpaiHnu
(masi — iHosemHa ocoba).

3asBa BUKJAZAETHCSA YKPAIHCHKOI0 MOBOIO i CTOCYETHCA O/I-
HOTO AOT0BODPY (JilleH3iHHOTO ZOTOBOPY).

SKmIo cropoHoio (CcTOpoHAMM) AOTOBOPY € iHO3eMHa ocoba
(iHosemHi o0cobu), TO B 3aABi 3miMCHIOETHCA TpaHCJIiTEpaIlis
(mepenaHHS TPAHCKPUIIIMHWX 3HAKIiB IEeBHOI MOBHU JIiTepaMu
yKpaiHchbKoi abeTKH) MOBHOTO iMeHi ()isuuHOl ocobu abo IOBHO-
ro odimiiiHoro HaliMeHYBaHHSA IOPUAWYHOI ocodu Ta il Mmicre-
3HAXOMKeHHA (MicIl IpoKUBaHHA). ¥ OyKKaxX 3a3HaueHi gaHi
BiITBOPIOIOTHCA MOBOIO OPHUTIiHAJY.

Y moropopi (rimensifimomMy moroBopi) abo BUTATY 3 JOTOBOPY
(rimeHBifiHOTO TOTOBOPY) MOBWMHHI OyTHM BKa3aHi:

— IIOJI0 IOTOBOPY:

CTOPOHU IOTOBOPY;

mpeaMeT AOTOBODPY;

HOMEp ImaTeHTy (CBimoIiTBa);

Ha3Ba BUHaxony (KOPMCHOI MOZeJi, IIPOMICJIOBOTO 3pa3Ka);

JIJIsT TOPrOBeJILHOI MapKum — IIepesiik ToBapiB i mocayr i3

sasHaueHHaM KJjaciB MKTII, Ha ski momupioeTsbecs mepeaa-

HHSA IIpaBa BJACHOCTI;

+ MicIle3HaXOI:KeHHs (Miclle IPOKMBAHHSA) CTOPiH.

— IIMOJIO JIiIIeHB3iMHOTO HOTOBOPY:

* CTOPOHU JIiIIeH3iHOTO TOTOBOPY;

« IIpeaMeT JieH3iAHOTO HOTOBOPY;

« HOMEp IaTeHTy (CBimoITBa, MisKHAPOIHOI peecTpallii 3HAKA);

+ Ha3Ba BUHAXO0Ay (KOPUCHOI mMojeJi);

+ obcAr mpasB, IO IIepeaalThCd;

« BUJ JileHsii (BUKJIIOUYHA, ONMHUYHA a00 HeBUKJIOUHA);

* CTPOK nmii JrinieH3ifiHOrO AOTOBOPY;

« TepUTOPiA mii JiIeH3ifHOTO ZOTOBOPY;

+ mepeisik ToBapiB i mocayr iz sasHauenHsaM kJjacis MKTII,
I8 AKUX IepefaeThcsd IPaBO HA BUKOPUCTAHHSA 3HAKAa
(MisKHapPOAHOTO 3HAKA);

+ MicIle3HaXOI:KeHHs (Miclle IPOKMBAHHSA) CTOPiH.

JlinensiiHuii moroBip abo BUIIMCKA 3 JIIIEH3IAHOTO JOTOBOPY
OOBUHHI MICTHUTH yMOBY IIPO Te, IO AKiCTb TOBapiB i mocJiayr,
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BUTOTOBJIEHUX UM HAJaHUX 3a JIMEeH3iHHWUM JZOTrOBOPOM, He
OyZe HUYKYOIO BiJ AKOCTi ToBapiB i mocJyr BiIacHHKAa CBigoITBa
(miskHapomHOi peecTpallii 3Haka) i 10 ocTaHHi# 3xilficHIOBaTH-
Me KOHTPOJIb 32 BUKOHAHHAM Iliel ymMoBU.

Horosip (mimensiiiauii moroBip) abo BuUTAr 3 moroBopy (JIi-
IeH3ifTHOrO OTOBOPY) MomaeTheA no Hep:kaemnapraMeHTy yKpa-
iHCbKOIO MOBoI0. SIKIIo moroBip (mimensiifimuii mororip) abo
BUTAT 3 OOTOBOPY (JileH3iAHOTO JOTOBOPY) BUKJIAAEHUN iHIIIOO
MOBOIO, TO 0 HbOT'O AOMAETHCS IIepeKJa] YKPaiHChKOI MOBOIO,
3acBigueHMN HOTapiaJbHO a00 YIIOBHOBAKEHOIO 0CO00I0 KOMIIEe-
TEHTHOTO OpPTaHy.

HoroBip (JIineHsitHMil JOrOBip) miAIUCYETHCA CTOPOHAMMU, IO
Hioro ykJamaioTh. JloroBip (simensiiiuuii qorosip) Big imexi ropu-
IWYHOI 0co0M MiAIUCYyEThCA 0C000I0, sIKa Ma€ Ha Ile IIOBHOBaKeH-
HaA. Ilignumc ckiaamaeThbcss 3 IIOBHOTO HAWMEHYBaHHS IIOCAIU
ocobu, sKa Imifmucye moroBip (JineHsifiHui MOroBip), oco6MCTOrO
mignucy, iHimiasiB, mpisBuUINa, HaTH i CKPIILIIOETHCA TEYATKOIO.

Horosip (mimensiiiauii goroBip) abo BuUTAr 3 moroBopy (JIi-
IeH3iMHOTO MOTOBOPY) 3aCBiAUYIOTHCA B IOPAAKY, YCTAHOBJE-
HOMY B KpaiHi Horo yxkJJagaHHI.

BignoBimanbHicTE 3a JocTOBipHiCTL iH(pOpMAaIii, HaBegeHOI B
IOKYyMeHTaX, IO IOJAlThca mo JepsKaemapraMeHTy, HeCYThb
CTOPOHHU HOToBOPY (JIiIleH3ifHOTO ZOTOBOPY).

BumnpaBieHHA B JOKYMEHTAaX He JOIYCKAIOThCAH.

Hep:xaemnapraMeHT Ma€ IIPaBO HaTicJaaTH 3alUT IIPO IIOJaH-
HS OOJATKOBUX MOKYMEHTIB, HEOOXiTHMX OJIA NMPUNHATTS Pi-
IIeHHsA, y pasi BUHUKHEeHHS OOTPYHTOBAaHUX CYMHIBiB IIIOAO Bi-
porimuocTi imdopmarii, 1o micTaTk momaHi mo lep:Kaemapra-
MEeHTY JOKYMEeHTH. ¥ IIbOMY pasi pilmeHHA npuiiMaeTbcd B
IBOTUIKHEBUU CTPOK BiJl JaTU HAAXOMMKEHHS NOJATKOBUX JOKY-
MEHTiB.

BimomocTi He MOKyTh O6yTH OmyO6iKOBaHiI Ta BHeceHi m0 pe-
€CTPY, SAKIIO:

« maTeHT (CBiOOIITBO) BU3HAHO HEIilICHUM IOBHICTIO;

+ Oig maTeHTy (CBiZoITBA) IPUIINHEHA;

+ 3apeecTPOBaAHO 3asgBY BJAaCHMKA HaTeHTy (cBimomTBa) IIpo
TOTOBHiCTh HaJaHHS OyAb-aAKill 0cobi J03BOJIy Ha BUKOPUC-
TaHHA 00’€KTa IIPOMUCJIOBOI BJIACHOCTI, a KJIOIOTAHHSA PO
BiIKJINKAHHSA I[iel 3aABU He HAIINIILIO;
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« IIOJaHi JOKYMEHTH He BiANOBiZaOTh BUMOTAaM.

¥ nux Bunankax llepikaenapraMeHT IIOBEPTAE JOKYMEHTH i3
3a3HaUeHHAM MOTHBOBAaHMX IIiJICTaB iX IIOBEPHEHHS 3a anape-
COI0, YKa3aHOIO B 3asBi.

VY BimomocTi mpo Bugauy JIilleH3il Ha BUKOPHCTAHHS 00’€KTa
IPOMUCJIOBOI BJIACHOCTI, IO OMyOJIiKOBaHiI Ta BHECeHi m0 Bimmo-
BIZHOTO peecTpy, 3a iHIIIaTHMBOIO CTOPiH JIiIEH31HOTO TOTOBOPY
BHOCATBHCA Ta MYyOJiKYIOTHCA 3MiHU (Iayii — 3MiHM) III070:

- MMOBHOTO iMeHi abo HaiiMeHyBamHA Ta/ab0 aapecu OJA JIUC-
TyBaHHSI;

* CTOPiH JIiIeH3iAHOTO ITOTOBOPY;

+ o0cAry mpas, IO MepenarThCs;

« BUOY JilleH3ii;

* CTPOKY il JimeHs3iiHOTO JTOTOBOPY;

« TepuTopii xii sinmensifiHoro moroBopy.

i BHECEeHHs 3MiH MOJAaI0Th TaKi JOKYMEHTHU:

+ 3aABY Opo myOJrikaiiro Ta BHeCeHHA 3MiH — 1 mpum.;
+ mepeJyik 3MiH — 1 mpuM.;
+ TOKYMEHT PO CILIATy 300py 3a BHECEHHS 3MiH.

JJig BHeCeHHS 3MiH IITOJ0 IIOBHOrO iMeHi ab0 HaliMeHyBaHHSA
CTODIiH [0 3aABU JOJAETHCA JOKYMEHT, IO HiATBEPAKYE ITPABO-
MipHiCTBL TaKMX 3MiH.

Ja BHeCEHHA 3MiH OO0 IPOJOBIKEHHS CTPOKY mii JireH-
3ifTHOTO HOTOBOPY 3asABY IIOAAIOTh HE ITidHillle, Hi)K 3a ABa Micsa-
i 10 3aKiHUEeHHS CTPOKY HMoro mii.

3asaBa mpo myOJiKaIlito Ta BHECEHHS 3MiH BHUKJIAIAETHCH
YKPaiHChKOI MOBOIO, CTOCYETHCS OJHOTO JIIIEH3iHAHOTO JOT0BO-
Py Ta OiAmMHUCYyeThCA CTOPOHAMU JIiIEeH3iiTHOTO JOTOBOPY abo mo-
BipeHOI0 0c000I0, II[O [i€ 3a JOPYUYEHHAM CTOPOHM, 32 HaSIBHO-
cTi moBipeHoCTi, o)OpPMJIEHOI 3 HOTPUMAHHAM BUMOT YMHHOTO
3aKoHOAaBcTBa. Ilepesik 3MiH HmiAIMCYyeThCA CTOPOHAMU Ta Mae€
MiCTUTH HOBY pemakKIliio MyHKTY (IIYHKTiB), IO 3MiHIOETHCS
(3MiHIOIOTBCH).

Hep:xkaenapraMeHT po3rJAmae 3adABy mpo mybJaikailiro ta
BHECEeHHA 3MiH i momaHi Mo Hel MOKYMEHTH, IIPpUAIMAa€E PillleHH
mpo myOJriKaIlizo Ta BHECEHHS 3MiH y BimoMocTi mpo Bumgauy JIi-
IeH3ii Ha BUKOPUCTAHHS 00’€KTa MPOMMCJIOBOI BJIACHOCTI IpO-
TATOM JOBOX MicAIiB BiJ gaTM HAAXOIKEeHHS IIPaBUJIbLHO
oopMIIEHNX TOKYMEHTIiB.



50

Po3din 1

3agBa mpo IyOJiKallito Ta BHECEHHS 3MiH y BimomMocTi mpo
BUIAUY JIiIeH3il HAa BUKOPUCTAHHA 00’€KTa IPOMMCJIOBOI BJac-
HOCTi He IPUNMAETHCA OO0 POITIALY, AKIIO:

+ IaTeHT BU3HAHO HEJiMCHUM IIOBHIiCTIO;

+ i maTeHTy NPUINHEHA;

« Iig JinmeHs3iiHOTO JOTOBOPY 3aKiHUMIACHd;

* mOoJaHi MOKYMEHTH He BiAIIOBiZalOTh BCTAHOBJIEHUM BHMO-
ram 1iei IHcTpyKITii.

His ireHsiiHOrO JOTOBOPY MOYKe OYTH JOCTPOKOBO IIPUIIMHEHA:

+ 3a B3a€MHOIO 3T'OJI0I0 CTOPiH;

« Ha IiAcTaBi pillleHHs cyny;

+ Ha IifcTaBi IMPUIMHEHHA il AeKJIapalliiHOTO HaTeHTy Ha
BUHAXiA y 3B’A3KYy 3 BHUIaUel0 MATeHTY 3a pesayJbTaTaMu
KBasiikamiinol ekcrmepTusu 3asgBKHU, 3a SAKOIO paHiIe
0yJI0 BUAAHO HeKJapal[iiHWi maTeHrT.

g my6aikalifii Ta BHeCeHHSI 0 BiAIIOBigHOTrO peecTpy Bifmo-
MOCTEH IPO AOCTPOKOBE NPUIMHEHHS il JIiIleH3iliHOTO AOTOBO-
PY 3a B3a€EMHOIO 3T0/I0I0 CTOPiH mo Iep:kaemapTaMeHTy IIO-
IAloTh 3aABY IIPO IIYOJIiKAallilo Ta BHECEeHHsS BimoMocTell o Bin-
TIOBiTHOTO PEECTPY V 3B’ A3KY 3 JOCTPOKOBUM IPUOUHEHHAM il
JilleH3iliHOT0 JOTOBOPY, HiAIMcaHy oOoMa CTOPOHAMM JIiIleH-
3ifTHOTO JOTOBODPY, B OJJHOMY IPUMipHUKY.

Cuara 360py 3a BHECEHHS A0 BiAIOBigHOTO Jep:KaBHOIO pe-
€CTPY BiZiloMoOCTell PO peecTparliio JieH3iiHOro JOroBOpy abo
IOTOBOPY HPO IlepelaHHs MaWHOBMUX IIpaB HAa 00 €KTU IIPOMU-
CJIOBOI BJIACHOCTI IIPOBOAUTHLCA Biamosimuo mo Ilopaaky cmiaatu
360piB 3a mii, mMOB’A3aHi 3 OXOPOHOIO IIPaB Ha 00’€KTHU iHTeJeK-
TyaJIbHOI BJIACHOCTI, 3aTBep:KeHoro nmocranoBoio Kabinery Mi-
HicTpiB YKpainu Bix 23 rpyaua 2004 p. Nel716 (3i smimammn)
(mami — ITopsAmok).

ITeit IlopAgok BuM3HAYae CTPOKM i MexaHisM cmiatu 300piB
3a nii, mMoB’A3aHi 3 OXOPOHOIO IIPaB Ha 00’€KTH iHTEJIEeKTyaJlb-
HOI BJIACHOCTi, a TAKOXX PO3Mipu 3as3HaueHuX 300piB 3rigHo 3
IOTaTKOM.

Pizuuni ocobm, AKi MOCTINHO IPOKUBAIOTL 3a MeKaMU
VKpaiHu Ta IOPUANYHI 0CO0M 3 MiCIle3HAXOMMKEHHSAM 3a MeXK-
aMu YKpaiHM MOKYTh CILIauyBaTu 300pM y I'PUBHAX, €BPO UU
monapax CIITA za odimitinum kypcom Hariomanbuoro 6auky Ha
IeHb cIIaTu 300py.
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Ho cymu 300py He BKJIIOUAETHCSA BapTiCTh IIOCIYT, IIOB’s3a-
HUX i3 Horo cILIaTolo.

Y pasi romm 3agBHUKOM (3asgBHMKAMMK) UYMW BJIACHUKOM
(BracHMKaMM) BiAMOBiZHOTO maTeHTy abo cBimoiTBa Impo mAep-
JKaBHY peecTpaillito Tomorpadii inTerpajibHOI MiKpocxeMu € BHU-
HaximHuK (BUHAXiZHWKMK) BUHAXOAY YM KOPHUCHOI Mojesi abo
aBTOp (aBTOPM) HPOMUCJIOBOTO 3paskKa um Tomorpadii imTer-
panbHOI MiKpocxeMmu, KokeH 30ip 3a mii, mos’sasaHi 3 oxopo-
HOI0 IIpaB Ha IIi 00’€KTH, 3a BUHATKOM 300piB 3a Kogamu
13300, 13400, 22200, 22400, 32100 i 32300 (36oppu cTo-
CYIOTBCS PeecTpalliil JilleHs3iii Ta BHECEHHSA 3MiH IIIOA0 HUX),
CILJIAYYETHCA Y PO3Mipi 5 BiZiICOTKIB yCcTaHOBJIIEHOTO PO3Mipy.

Y pasi momaabiioro BKJIOYEHHSA OO0 CKJAAY B3asdgBHUKIB
oco0u, AKa He € BUHAXiZHHKOM ab0 aBTOPOM, 3IiMCHIOETHCA IO-
miara 300piB, cIJIaueHWX 3a OCTAHHI TPU POKHU IIepe] TaKUM
BKJIIOUEHHSM, OO IIOBHOTO PO3Mipy, BCTAHOBJIEHOI'O 3TiJHO 3 JO-
ITaTkoM a0 1boro Ilopsaaky.

Y pasi momanbIiioro BKJIOUEHHS (IPOTATOM II'ATH POKiB 3
JaTu Aep:KaBHOI peecTpallii maTeHTy Ha BUHAXiZ, KOPHUCHY MO-
Ieab, MMPOMMUCIOBUIT 3pa3oK abo peecrtparllii Tomorpadii imTer-
pajabHOI MiKpocxXeMmMm) A0 CKJAaAy BJAaCHUKIB BimmoBigHoro ma-
TEHTY UM CBiZOIITBa 0cOo0M, AKa He € BUHAXITHHKOM YU aBTO-
poM, 3miHiCHIOETHCS OoIJIaTa 300piB, CILIaueHUX 34 OCTAHHI TpHU
POKM mepen TaKUM BKJIOUYEHHSAM, 0 IIOBHOTO PO3Mipy, BCTa-
HOBJIEHOTO 3TifHO 3 JomaTKOM a0 Iboro Ilopanky.

Y pasi xkomum 3agBHUKOM (3asgBHHKAMMN) UM BJACHUKOM
(BracHMKaMM) IIATEHTY Ha BUHAXiJ (KOPUCHY MOJeJb) € HeIpU-
OYTKOBIi ycTaHOBHU Ta opraHisallii, KosxeH 36ip 3a mii, mos’s3aHi
3 OXOPOHOIO TIPaB Ha BUHAXiJ (KOPUCHY MOJEJNb), 38 BUHATKOM
36opiB 3a Komamu 13300, 13400 i 13500, cnimauyeTrhbcsa y pos-
mipi 10 BigCOTKiB yCTAHOBJIEHOTO PO3Mipy.

300pu CHJIAaYYIOTHCS Ha MOTOYHI PaxXyHKH YIIOBHOBAKEHOTO
MOH sarknagy exkcrepTusu, M0 BXOAUTH O NEPKABHOI cucTe-
MU IIPABOBOI OXOPOHM iHTeJeKTyaJbHOI BJacHOCTi (masi — 3a-
KJIaJ eKCIepPTU3u’).

ITig gyac cmaTu 360py y BiAIIOBiZIHOMY PO3pPaxyHKOBOMY JOKY-
MeHTi (Ha mamepoBOMY UM €JIEKTPOHHOMY HOCiT) 3a3HAUYAIOTHCS:

- iM’a (maliMeHnyBaHHS) ILIATHUKA 300DY;
+ CJIOBO “30ip”;
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- Bua 360py (CKOpOUYeHO) Ta foro Koj, BU3HAUEHi 3TigHO 3 10-
JTaTKoM a0 Iboro Ilopsaaky;

- cyMa 300py y po3Mipi, BCTAHOBJIEHOMY 3TiTHO 3 JOJATKOM
no nporo Ilopaaky;

- HOMEp 3agBKM Ha BiAmoBiZHMI 06’€KT iHTe/leKTyaJbHOI
BJACHOCTi, HaJaHUU 3aKJIaJOM €eKCIepTusu, abo, AKIIO
meii HOMep 3aABHUKY He IIOBiJOMJIEHO, — IOPAAKOBUI
HOMEDP 3asBKM, BU3HAUCHUUN 3asIBHUKOM IIiJl yac IOAAaHHS
3aABKU. ¥ pasi Kouu cmiata 300py CTOCYETHCS BUIAHOTO
IaTeHTy YM CBiZOIITBa, 3aMiCcTh HOMEpa 3asBKM 3a3Haua-
€ThCS HOMEP BiAIOBimTHOTO IMATEHTY UM CBimOIITBa;

- y pasi kouu 30ip cmiaadveHo Bixg imeHi ¢ismunHOi ocobu, gKa
MOCTifTHO TpPOKMBAE 3a Me)XKaMu YKpaiHnu, abo pumgud-
HOI ocobu 3 Miclle3HAXOMKEeHHAM 3a MeXaMu YKpainm, —
KoJ 1oro Kpaiuu.

JOKyMEHTOM TIPO CILIaTy 300pYy BBa’Ka€ThCS BUMUCKA 3 0CO-
00BOTO OAaHKIBCHKOTO paxyHKa 3aKJaAy eKCIepTHU3U.

V¥ pasi BimcyTHOCTI y BuUIHuCIi 3 0CO00BOro 0aHKiBCBKOTO pa-
XVHKa 3a3HauYeHHs HoMepa 3adABKM Ha BiAmoBigHmMii 00’eKT iH-
TeJeKTyaJbHOI BJIACHOCTI JOKYMEHTOM IIPO CILIATy 300py € pos-
PaxyHKOBUH JOKYMEHT Ha IamepoBoMy Hocii (miaTiskHe mOpy-
YeHHs, KacOBUH YeK, KBUTAHIiA TOIIO), IO MiCTHUTLCA B
MaTepiajax 3adABKU Ta BiAmoBijlae BUMOraM, YCTaHOBJEHUM
UM IIYHKTOM.

IlnaTHUK Mae IpaBO CILIATUTH OeKijTbKa 300piB IIJISXOM
o(hopMJIEHHST OTHOTO PO3PAXYHKOBOTO TOKYMEHTA.

3a mii, moB’sA3aHi 3 PO3MOPAMKAHHAM MAMHOBHUMU IIpaBaMU
IIPOMMCJIOBOI BJIACHOCTi, mepenbaveHi Taki 36opu (y rpuBHAX):

- 3a omyOJIiKyBaHHA BijoMocTell TIpo Buaauy Jireusii Ha BuU-
KOPHUCTAHHA BUHaAXO0Ay (KOPHCHOI MOZEJNi, IIPOMUCJIOBOTO
3paska, Tomorpadii iHTerpaabHOI MiKpocxemMu, 3HaAKa IJIs
TOBapiB i mocayr) uu Oyab-aKoi KimbkocTi Takux OIIIB —
400 rpusenn. 36opu: 13300, 22200, 32100, 43000;

+ 3a onyOJiKyBaHHA 3MiH 0 OomyOJiKOBaHMX BioMoOcCTel IIpo
BUAaUy JiIeH3ii Ha BUKOPUCTAHHS BUHAXOAY (KOPUCHOI
MoOzeJi, IMPOMMCIOBOTO 3pasKa, Tomorpadil iHTerpaapHOIl
MiKpocxeMHu, 3HaKa IJd TOBapiB i mocayr) uum Oyab-aKOi
Kinmbkocti Takux OIIIB, 3asHaueHux y maTeHTi (CBigoITBi)
— 400 rpuBens. 36opu: 13400, 22400, 32300, 43200;
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- 3a omyOJiKyBamHA BioMocTeli IIPO HepemaHHs IpaBa BJjac-
HOCTi Ha BUHAXiJ (KOPUCHY MOJeJib, TPOMUCJIOBUI 3pas3oK,
Tortorpadiro iHTerpasibHOI MiKpocxeMu, 3HAK JJIA TOBapiB i
mocayr) un rakux OIIIB, 3asHaueHux y maTeHTi (CBiZOIITBi)
— 600 rpuBens. 36opu: 13500, 22300, 32200, 43100.

IIpu 3acrocyBanHi Ilopsaaky HeoOXimHO BpaxoByBaTHu
“Po3’sicHeHHA 3 MUTaHb 3acTocyBaunHa IlopAaKy cmaatu 300piB
3a nii, moB’sA3aHi 3 OXOPOHOIO IIPAB Ha 00’€KTH iHTEJIEeKTyaJlb-
HOI BJIACHOCTi, 3aTBephsKeHOro mocraHoBoi Kabimery Mimi-
cTpiB Ykpaiuu 23 rpyaua 2004 p. Nel1716 (makas Hep:xaBHOTO
JIermapTaMeHTy iHTeJieKTyaabHO1 BiacHocTi Big 03.02.2005 Ne9
(v pemakiiii Hakasy [lep:KaBHOTO JellapTaMeHTy iHTeJeKTyaJib-
HoI BaacHocTi Big 13.05.08 Ne72, i3 sMiHaMu BHeceHMMH HaKa-
30M [ep:kaBHOrO JemapTaMeHTy iHTeJIeKTyaJbHOI BJIACHOCTI
Bix 04.06.2008 Ne93))'.

PeecTpaiiia X DOTroBOPiB III0A0 PO3IOPAAKEeHHA 00 €KTiB aB-
TOPCBKOTO IIpaBa (BimoMocTe# IMOA0 iX YKJIaJeHHS) € He-
000B’sI3K0BOIO i 3ifICHIOETHCSA 3a 3aABOIO Cy0 €KTa aBTOPCHKOTO
npaBa BigmoBimHO mo BuMor moctamoBu Kabimery MiHicTpis
VYxpaiau Big 27 rpymas 2001 p. Nel756 “IIpo mep:kaBHY pe-
€CTpaIlilo aBTOPCHKOTO MIpaBa i AOTOBOPiB, AKi cTOCYIOTHCA
mpaBa aBToOpa Ha TBip”.

1.4. Oco06auBOCTI MPAaBOBOI MPUPOAU MAWHOBMX MpaB
iHTeJIeKTyaJIbHOI BJIACHOCTI AK IIpegMeTa
IIMBiIbHO-IIPABOBUX IOTOBOPiB

SIx Bike BasHauvasoca BUIIe, OofHiei0 3 HoBea I[uBimbHOTrO
Komekcy Ykpaiuu (mani — IIK, IIK Ykpaiuwu), 1mo HabyB 4mH-
HocTi 3 1 ciung 2004 p., cTaso pos3UIMPEeHHA IIPpeIMeTa iCHYIo-
YUX JOTOBOPIiB Ta 3aKPimJieHHA MOTOBIiPHUX KOHCTPYKIIN y
chepi iHTesexTyanbHol BiaacHocTi. Taki sMiHu moTpedyOTh UiT-
KOT'0 PO3MEKyBaHHA MiK 3a3HAUEHUMU JOTOBOPAMU.

OcKinbKM IpaKkTUKa 3acTocyBaHHA moJsoskeHb IIK Ykpainm
Ie He JOCUTHL TPUBaJa, TO B JiTepaTypi BHUCJIOBIIOIOTHCA PidHi
MO3UIIiI 3 I[BOTO IPUBOAY®, AKiI He € B3a€MOY3rOJKeHIMU.

' 3 numu Po3’saCHeHHAMH MOXKHA O3HAMOMHUTHCH Ha cauTi [lep:kaenapTamMeHTy

http://www.sdip.gov.ua/t/docman/binary/rozjas50608.doc.
* HaykoBo-npaktuuauii komenrap Llusinsaoro Kogexcy Yipaiuum / 3a pex. B.M. Koccaka

/ B.M. Koccak. — K.: Icruna, 2004. — C. 547, 623;
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Tomy moIiabHO 3’siCyBaTH, IPEAMETOM AKUX IIUBiILHO-IIPaBO-
BUX JOTOBOPiB MOXKYThb OyTM MaWHOBI IIpaBa iHTeJeKTyaJbHOL
BiacHocTi. [lna 1mboro Tpeba, mepIn 3a Bce, MpoaHaJi3yBaTH
CIIiBBiIHOINIEHHSA ITpPeAMeTa TaKUX IIUBLIBHO-IIPABOBUX JIOTOBOPiB
K KYIIBJIA-TIPOJAXK, JapyBaHHsA, HAlIM (OpeHa), 3 OAHOrO OOKY,
i moroBopiB y c(epi iHTeNIeKTyaabHOI BJIACHOCTI, 3 iHITIOTO.

ITK y ct. 177 cepen 06’eKTiB ITMBIILHUX CIIPaB 3a3HAUYae Maii-
HOBI IIpaBa i pe3yJIbTaTu iHTEJEKTYaJbHOI, TBOPUOI MisgJIBLHOCTI.

Y cBoro uepry, A0 IpeaMeTiB JOTOBOPIB KYIIiBJIi-IIPOJAKY,
mapyBaunudA Ta Haiimy (opeuau) IIKY BimHOCHUTHL MailiHOBi mpaBa.
Bigmosiguo 10 u. 2 cr. 656 IIK Vkpainu “mpenmerom J0roBOPY
KYHOiBJIi-Ipomasky MOKYTh OyTH MaiHOBI mpaBa. Ilo moroBopy
KYIIiBJi-IpOJasKy MaWHOBHX IIPaB 3aCTOCOBYIOTLCSA 3arajbHi
THOJIOYKEHHA MPO KYHiBIIO-IIPOAAXK, SKIIO iHITe He BUILIMBAE i3
amicTy abo xapaxrtepy nux mpa”. Y. 2 cr. 718 IIK mnepexnba-
Yyae, 1110 JapYHKOM MOMKYTH OYTH MAaMHOBI mpaBa, AKUMU Japy-
BaJLHUK BOJIOJi€e a00 AKi MOKYTh BUHUKHYTU Yy HBOTO B Maii-
6yraboMy. Bizmosigmo mo u. 2 ct. 760 ITK mpemmerom moroBO-
Py HaliMy MOMKYTh OyTH MaiiHOBi mpasa.

Crarra 1107 IIK Vkpainu HaBOAUTHL NEPEJIiK BUAIB JJOTOBO-
PiB po3mopAaIKaHHSA MAHHOBMMM NIpaBaMU iHTeJEeKTyaJbHOI
BiacHocTi: 1) JileH3iA Ha BUKOPHCTAHHS 00’€KTa IpaBa iHTe-
JeKTyaJabHOI BjacHocTi; 2) JjimeHsifiHui gorosip; 3) morosip
PO CTBOPEHHSA 3a 3aMOBJIEHHAM i BUKOPUCTAaHHS 00’€KTa IrpaBa
iHTeJeKTyaJbHOI BJACHOCTi; 4) MOTOBip Ipo IepemaHHS BU-
KJIOYHUX MaWHOBUX NpaB iHTeJeKTyaJIbHOI BJIacHOCTi; D) iH-
IV DOTOBip MIOMO0 PO3MOPAMKAHHSA MAaiHOBUMM ITpaBaMu iHTe-
JeKTyaJbHOlI BjacHocTi. HeBuuepnHuil mepesik IpaBoOYMHIB 1O-
SICHIOETHCA HEMOYKJWBICTIO BpeTyJIOBAaTH Bce pPisHOOApB’sa
JOTOBipHUX BifHOCUH y cepi iHTeJIeKTyaJbHOI BJACHOCTI.

HayxoBo-npakTiunuit komenTap [{usinbHOTO Kofekey Ykpainu. — ¥ 2 1. / 3a Bigmosiz.
pex. O.B. [Izepu (xep. aBT. Kou.), H.C. Kysuemosoi, B.B. Jlyua / O.B. [Izepa,
H.C. Kysuenosa, B.B. JIyus. — K.: IOpiakom Iarep, 2005. — T. II. — C. 299;
Kommenrapuii ¥ I'paskpanckomy kogexcy Poccuiickoit @enepanuu. Yacts Bropas (mocra-
reiinbiit) / Ilox pex. A.IL. Cepreesa, I0.K. Toactoro / A.Il. Ceprees, I0.K. Toncroit. —
M.: TK Ben6wu, IIpocmexr, 2003. — C. 5-6;

fAxoBneB A. HmyljecTBeHHBIE IIpaBa Kak OOBEKTHI TIPAKIAHCKUX IIPABOOTHOIIEHUI.
Teopus u npaktuka / A. IkosiaeB. — M: Ocp-89, 2005. — 192 c. u ap.
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JopeuHo 3a3HAUYUTH, IO HOPMA MIPO POIIMIMPEHHA KOJIa
IpeIMeTiB TPAOUIiiHNX ITUBiJILHO-IPABOBUX AOTOBOPiB MAaMHO-
BUMM TIpaBaMU He € HOBOBBEJEHHAM B3aKOHOIABIIA YKpaiHu.
Amnasoriugi 3a 3MicTOM ITOJIO}KEHHS IIOJO0 MOTOBOPY KYMHiBJIi-
MPOAAKY MicTATHCA, 30KpeMa y 4. 4 cT. 454 I[uBinbHOTO KO-
nexcy Pocificbkoi @eneparirii.

VY 3B’sA3KYy 3 HaBeIeHMMU HOBeJaMHU B 3aKOHOIABCTBiI YKpai-
HU icHye moTpeba 3’scyBaTH, UM BCi MalHOBI mpaBa MOMKYTb
0yTu TpegMEeTOM JOTOBOPIB KYIIiBJi-IPOAAXKY, AapyBaHHA Ta
Halimy (opeHIn).

Taky cmopoby, sokpema 3piticuuau P.O. CrepaHuyk Ta
M.O. CredanHuyK CTOCOBHO IIpeaMeTa OOTOBOPY KYIiBJIi-mpoxa-
’Ky. BoHM BBa)KamoTh, III0 MaHOBI mpaBa MOKYTh OyTH mIOIije-
Hi Ha peuoBi, BUKJIOUHI (IIpaBa iHTeJEeKTyaJbHOI BJIACHOCTI),
KOpPIIOPaTHBHi, 3000B’si3ajbHi. BpaxoByoouu, 110 pedyoBi IrpaBa
TicHO TOB’sI3aHi 3 KOHKPETHOIO Piuuio, a KOPIOPaTUBHI — 3 Bif-
HOBiTHUM IIiHHUM HalepoM UM IIEBHOIO Piuvio, MOYKHA CTBEP-
JKyBaTH, IO TaKi ImpaBa B3araji He MOXKYTHh PO3TJIANATUCA K
mpeaMeT KYIiBJIi-IPOJaKy, OCKiJIBKYM BOHU II€PEXOJATH Yy 3B’ A3-
Ky 3 IepexoJoM BKasaHuX o06’e¢KTiB. Tomy cmpaBeiinBO BeCTU
MOBY JIHIIIE IIPO MOXKJIMBICTH POBIVIAAATU AK IIPEJMET JIOTOBOPY
KYIiBJIi-IIPOZaKy TiJbKU 3000B’A3aJIbHI Ta BUKJIIOUHI mpaBa’.

Taxka mosuia migTpuMyeThbca W iHmmMu aBTopaMu. lledaki
HAYKOBIli, 3 OIJISAAYy Ha Te, IO cepa 3acTOCyBaHHS JOTOBOPIB
KyHOiBJi-mpomaky MaWHOBUX NpaB € MOCUTh BY3bKOIO, BBa-
JKaloTh, IO HA IIPAaKTHUIIL BOHa IOB’A3aHa 3 Oip:KoBHUMH IIpa-
BOUMHAMHU Ta BiACTYIJI€HHAM BUKJIIOUYHUX IPaB Ha 00’€KTHU iH-
TeJEeKTYaJIbHOI BJIacHOCTI®.

Amnajoriuna curyallisg iCHye CTOCOBHO OOTOBOPY JapyBaHHSA
MarHOBUX mpaB. Tak, Ha nymKy A.P. lomOpyrosoi, mpeame-
TOM JOTOBOPY JapyBaHHS MOKYTH OyTH IIpaBa iHTeJeKTyaabHOL
BJacHoOCTi®.

OckinbKu 3000B’A3a/IbHI MpaBa He € IPeIMEeTOM JaHOI'o MI0-
CHiMPKeHHs, TO 3aJUINNMO iX AJs IOMAJBIINX PO3POOOK, a OT

! HaykoBo-pakTuunmii KomeHtap IIMBiILHOTO KOZeKCy YKpainu / 3a BiAmOBiA. pen.
0.B. Ozepu. — T. II. — C. 191.

* Kommenrapuit k 'paxknanckomy Komexcy Poccuiickoint ®epeparuu. YacTs Bropas (mocra-
reitublit) / Ilox obmy. pex. A.IIL. Cepreema, 0. K. Toacroro. — C. 5.

* HaykoBo-mpaKTuuHuii KomeHTap II[WBibHOrO Kofexkcy YKpainu / 3a BiAmoBim. pep.
0.B. Ozepu. — T. II. — C. 196.
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IIOA0 BUKJIIOUHUX IIpaB (IpaBa iHTeJIEKTyaJbHOI BJIACHOCTI),
K1 IPOMOHYIOTH PO3TIANATH AK OpPeAMeT KYMHiBJIi-IPOJaKy uu
IapyBaHHSA, TO, HA HAII IOTJIAJ, € OYEBUIHUM BUKJIOUEHHS X
3 IIpeaMeTa JOTOBOPY KYIiBIi-mpoma:Ky. Mwu morommxyemMocs 3
HayKOBIIAMHU, IKi BBa)KalOTh, IO NepPeJaHHA BUKJIIYHUX IPAB
Ha 00’€KTHU iHTeJIeKTyaJbHOI BJACHOCTi PEryJIl0OEThCS CIIeIli-
aJIbHUM 3aKOHOMaBCTBOM: 3akomamMu YKpainu “IIpo aBTOpCchKE
mpaBo i cymikui mpasa”, “IIpo oxopoHy IpaB Ha BUHAXOAU Ta
KopucHi mozeni”, “IIpo oxOpoHy IIpaB Ha 3HAKH OJA TOBapiB
Ta mocayr” rTomo'. OgHAK OOpedyHOo 3POOUTH YTOUYHEHHS, IO,
KpiM 3asHaueHUX HOPM, riaaBamMu (5 Ta 76 IIK Ykpainu cmerri-
aJbHO TlepeadadeHi AOTOBiIpHI KOHCTPYKIII y chepi iHTeeKTy-
aJIbHOI BJIACHOCTI.

SIK BimoMo, mpaBO iHTEJEKTyaJbHOI BJACHOCTI CTaHOBJISATH
oco0mcTi HeMaliHOBI IIpaBa iHTeJeKTyaabHOI BiacHoCTi Ta (a6o)
MaKHOBi ITpaBa iHTeJleKTyaJabHOI BiacHocTi (4. 2 ct. 418 IIK).
JIume maiiHOBI TIpaBa MOXKYTh OyTH mepefaHi iHImUM ocobam.

Bigmosigmo mo u. 1 ct. 424 ITK Ykpainu MaliHOBUMHU IIpaBa-
MU iHTeJIeKTyaJbHOI BJjacHocCTi €: 1) mpaBo Ha BUKOPUCTAHHS
00’eKTa mpaBa iHTeJeKTyaJbHOI BJACHOCTi; 2) BUKJIIOUYHE IIPABO
IO3BOJNIATH BUKOPHCTAHHSA 00’€KTa IIpaBa iHTeJIeKTyaJabHOI
BJIACHOCTi; 3) BUKJIIOUHE IIPABO IIePeIKOIKaTH HelIpaBOMipHO-
My BUKOPHCTAHHIO 00’€KTa IIpaBa iHTeJNeKTyaJbHOI BJIACHOCTI,
B TOMY UMCJIi 3a00pPOHATH TaKe BUKOPUCTAHHSA; 4) iHII MaiiHo-
Bi mpaBa iHTeJIeKTyaJIbHOI BJIACHOCTi, BCTAHOBJIEHI 3aKOHOM.

fAximo ocoba xoue mepemaTu iHIIIA ocobi MaliHOBiI mpaBa Ha
00’eKT IpaBa iHTEJEKTyaJbHOI BJACHOCTi, TO AJA IILOTO HE
Tpeba yKJaJaTH AOTOBip KYIiBJIi-IpomasKy UM mapyBaHHs, OC-
KiJIbKM icHYye clemiajbHa JOroBipHA KOHCTPYKIid, mepembaue-
Ha K Vkpainu (muB. momepenniii martepiai). OgHak Ha mpak-
TUI[l TPAILIAIOTHCA BUNAAKU YKJIAAeHHA JOTOBOPY KYIIiBJIi-IIPO-
IasKy TOProBeJbHOI MapKM YM AOTOBOPY JapyBaHHSA BUHAXOIY
ToIo. 3a3HaueHe MU BBasKaemMo HempuinycTumMuM. OcKiabku
3aKOHOJABCTBO mHepenbavae caMOCTiiiHI KOHCTPYKILii ZOTOBOPiB
y ctepi iHTeJIeKTyaJIbHOI BJIACHOCTI — 3i BCTAHOBJIEHHAM CIIE-
IMiaJJbHUX BUMOT 0 KOXKHOTO 3 HUX, TO B JaHMX BUIIAAKaX IIO-

! HaykoBo-mpaKTWYHUHi KomeHTap IluBinbHOrO KOZeKCcy VYKpaium ,/ 3a pen.

B.M. Koccaka. — C. 547.
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BUHEH OyTHM YKJAQAEeHWN AOTOBIp WpO IepefaHHS BUKJIIOUHUX
MaMHOBUX IIPaB iHTeJIeKTyaJbHOI BJACHOCTI Ha BUHAXIA UM
TOProBeJIbHY MapKy BiAImmoBimgHO.

3riguo 3 u. 1 cr. 1113 IIK Vkpainu 3a moroBopom IIpo me-
pelaHHA BUKJIIUYHNX MaWHOBUX IIPAB iHTEJEKTyaJbHOI BJIac-
HocTi omHa crTopoHa (ocoba, siKa Ma€e BUKJIOUYHI MaWHOBI
mpaBa) mepefae APYTrifl CTOPOHI YacTKOBO a00 y MMOBHOMY 00Cs-
3i I[i mpaBa BiAIIOBiIHO MO 3aKOHY Ta Ha BU3HAUEHUX TOTOBO-
poM yMOBaxX.

Jopeuno migkpecauTu, mio y cdepi iHTesIeKTyaabHOI BJjac-
HOCTi JOTrOBOPU He IMOMIJSIOTHLCS Ha CaAMOCTifiHI BUIM 3aJIe’KHO
Big Toro, um BimmoBimae 000B’A3KYy OOHi€l CTOPOHU BUMHUTHU
MeBHY Ail0 3yCTPiuyHUU 000B’A30K iHIIOI CTOPOHM IOAO HaHaH-
Hs MaTepiaibHOro abo immroro Ojsara. To0To, SKIIO, HAIIPUK-
Jaj, OOTOBip KYHIiBIIi-IpomasKy € OIJaTHUM, a JapyBaHHA —
0e30IJIaTHUM, TO AOTOBip HpO TepelaHHA BUKJIIOUYHUX MAaMHHO-
BUX IIPAB iHTeJIEKTyaJIbHOI BJIACHOCTI MO’Ke OyTM SK OILJIaT-
HHUM, TaK 1 0e30ILIaTHUM.

Mo Toro K, CTOCOBHO IILOTO OTOBOPY 3aKOHOJABCTBOM BCTAa-
HOBJIEHI cIleliaJibHi BUMOTY, JOTPUMAaHHA AKUX € HEeOOXiTHMM.

Ilo-mepite, Bci ;OroBopu MIOA0 PO3IOPAMAKAHHA MANHOBUMU
mpaBaMU iHTEJIEKTYaJbHOI BJIACHOCTI MAalOTh OyTM YKJIAAEHi y
nucbMoBit popmi. Ha BimmMiny Bij 3arajabHOr0 mpaBujia CTOCOB-
HO HeJOTPUMAHHA MUCHMOBOI (hOPMHU IJIA POSTIALYBAHUX IOTO-
BOPiB BCTAHOBJIEHI CIleliaJibHi IpPaBOBi HaCJiAKM: y pasi Hemo-
Iep:KaHHA MUCHMOBOI (DOPMU JOTOBOPY IMOAO PO3TOPAIKAHHSA
MaWHOBUMH IIPaBaMH iHTEJIEKTYaJbHOI BJIACHOCTI TAKMH IOTO-
Bip € mikuemHuM (4. 2 ct. 1107 IIK Ykpainu).

ITo-gpyre, BigmoBigHO 70 4. 2 cT. 1114 IIK daxT nmepemanusa
BUKJIOUHUX MaWHOBUX IIpaB iHTeJEKTyaJIbHOI BJIACHOCTi, AKi
CTalOTh YMHHUMHU IicJsd iX Aep:KaBHOI peecrparii, migigsarae
ocraHHi# peecrpaliii. Tomy morosip mpo mepemaHHS BUKJIIOU-
HUX MaWHOBUX IIPAB iHTEJEKTyaJbHOI BJIACHOCTI HA BUWHAXIM,
KOPHUCHY MOJeJb, IIPOMUCJIOBUI 3pa30K, TOPTOBEJIbHY MAapKYy,
KOMIIOHYBaHHSA iHTEeTpaJibHOI MiKpPOCXeMM, COPT POCJUH YU IIO-
poay TBapuH Mae OyTH 3apeecTpoBauuii B [lep:kaBHOMY Aemapra-
MEeHTi iHTeJeKTyaJbHOI BjacHocTi. Bimzmosigao mo u. 1 cr. 210
IIK mpaBoumH, aKkuil mifjarae aep:KaBHil peecTpallii, BBaKa-
€ThCA BUMHEHUM 3 MOMEHTY HOTO Aep:KaBHOI peecrparii. Bix-
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MMOBiAHO, caM 10 cobi axT yKJIaAeHHsS TOTOBOPY KYIIiBJIi-IIpo-
JaKy UM JapyBaHHSA MallHOBUX IpPaB Ha BUHAXiJ UM TOPTrOBEJIb-
HY MapKy He IIOPOMKY€E HiAKMX ITPABOBUX HACJIITKiB.

OT:xe, OJad Biguy:XKeHHA MalHOBMX MPaB iHTeJEeKTyaJbHOI
BJIACHOCTi 3 MeTOI0 3MiHM IIPaBOBOJIOILIbBIIA HEOOXiAHO yKJaza-
TH He AOTOBip KYHiBJi-IpoaaKy UM JapyBaHHSA, a JOTOBIp IIPO
mepelaHHA BUKJIIOUHNX MAWHOBUX IIPaB iHTEJIEKTYyaJ bHOI BJIac-
HOCTi, mepenbauennuii cr. 1113 IIK Vkpainu.

He meHIe ckiaagHOCTEN BUHUKAE CTOCOBHO AOTOBOPY HANMY
(opeuau) maiiHOBUX IIpaB. Tak, Ha IYMKY OeIKUX HAYKOBIIiB,
0 MaWHOBWX IIPaB fAK IIpeJMeTa JAOTOBOPY OPEHAM HAJIeXKaTb
MalHOBi mpaBa aBTOopa Ta Cy0’€KTa aBTOPCHLKOTO IIpaBa, BOJIO-
TiIBI 00’€KTa IIPOMMCJIOBOI BJIACHOCTI, IpaBa Ha 4yysKi peui'.

Ha marmmr morasan, Taka cuTyallissi o0OyMoBJeHa He JUIle TUM,
1o BigmoBigHO Mo 4. 2 cr. 760 IIK mpegmeTom moroBopy Hanimy
MOJKYTh OyTH MaiHOBiI mpaBa, a ¥ BifcyTHiCTIO TepMiHOJOTiu-
HOI eqHOCTI B 3aKOHOZaBcTBI YKpaiunu. Hanpukaan, 1mobd xady-
T TpaBa Ha BUKOPUCTAHHS 00’€KTa iHTEJEeKTyaJbHOI BJIACHO-
CTi, HeoOXigHO YKJacTu JileH3ilimuii moromip. Bimmosimno mo
1, 1 ct. 1109 IIK 3a sinensifitEnM foroBopoM ofHA cTOpoHa (JIi-
IeHsiap) Hagae APyri¥ cTopoHi (JIileHsiaTy) m03BiJa HA BUKOPU-
cTaHHA 00’€KTa IIpaBa iHTEJEKTyaJbHOI BJAacHOCTI (JIileH3ir0)
Ha yMOBaX, BU3HAUEHUX 3a B3a€EMHOIO 3TOJOI0 CTOPiH 3 ypaxy-
BaHHAM BUMOT 3akKoHOomaBcTBa. OT:ke, yKJIamaiouu JiIeH3ii-
HUH JOTOBip, HPaBOBOJIOALJENDb peasidye ogHe 3 HaJEKHUX
oMy BiATIOBiTHO 40 3aKOHOJaBCTBA ITIOBHOBAKEHbB, IO BXOJIUThH
0 3MiCTy MailHOBUX IIPaB iHTEJIEKTYyaJbHOI BJIACHOCTi, Hamalo-
yy iHIIi# ocobi oxHe 3 MailHOBMX ITpaB, 30KpeMa HAa BUKOPHU-
cTaHHsA 00’€KTa ImpaBa iHTEJIeKTyaJbHOI BJIACHOCTI.

Bognouac, BigmosBigmuo g0 u. 1 cr. 441 IIK BUKOpuUCTaHHAM
TBOPY € HOT0 IIpojak, IepefaHHs B HauiM (opeHxay) Tormo. Ha-
CIIpaBi K y JaHOMY BUIIQAKYy HAeThCSA He IIPO MaMHOBI mpaBa
iHTeJIeKTyaJ bHOI BJIACHOCTI, a JIMINle ITPO MaTepiajabHi HOCii, B
AKUX BTiJIeHUI TBIp.

BigHocuHM 3 HagaHHS M03BOJIY Ha BUKOPUCTAHHS TBOPY
MaoTh OyTH OQOPMJIEHI MIISXOM yKJaJdeHHs JilleH3iiiHoro mo-
rOBOpPY. SIKIMO K BCce-TaKW YKJIAJAEHO AOTOBIp OpeHAM TBOPY, TO

! HaykoBo-mpakTuuHuil kKomeHTap IlluBinpHOro Kozexcy VYkpainm / 3a pep.

B.M. Koccaka. — C. 623.
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MOro CTOPOHM HMOBUHHI AifAiTM 3roAM 3 yCiX iCTOTHHUX yMOB, AKi
mepeabaveHi 3aKOHOJAaBCTBOM CTOCOBHO JiIleH3iHiHOTO IOT0BO-
py. TobTo HempaBuABHUN BUOIp HOroBipHOI KOHCTPYKILiI He
MOJKe CJYTyBaTHU IIiCTaBOIO IJIs 00X0Ay BHMOT 3aKOHOIaBCTBA.

Bigmosigzo mo 4. 8 cr. 1109 IIK Ykpainu, AKII0 B JIilleH-
3ififHOMY mOTOBOPi PO BUAAHHA a00 iHIIIE BiITBOPEHHA TBOPY
BUHAropoja BU3HAYAETLCA y BUTIALL (pikcoBaHOI rpoImosoi
CyMH, TO B JOTOBOPi Mae OYTH BCTAHOBJIEHUHN MaKCUMAJbLHUI
TUPaXK TBODY.

HomaTkoBa BuMoOra repeadadeHa i Iol0 TPaBOYUHIB CTOCOBHO
TOProBeJIbHOI Mapku. 3rigmo 3 m. 8 cr. 16 3axkony Ykpainu “IIpo
OXOPOHY IIpaB Ha 3HAKU JAJIs TOBapiB Ta mociyr”’ Bix 15 rpynHsa
1993 p.' pimensiiiHuii JOroBip HOBMHEH MIiCTHUTH YMOBY, IO
AKiCTb TOBapiB i IocCayr, BUTOTOBJIEHUX UM HAAaHUX 3a JiIEeH-
3ililHMM mOTOBOPOM, He Oyae HHKUYOIO Bim AKocCTi ToBapiB i mo-
CJyT BJIACHMKA CBiZOIITBA i IO OCTaHHIiN 3AiliCHIOBAaTMME KOHT-
poJb 3a BUKOHAHHAM ITi€el yMOBU.

OT:xe, 3a IPUHIMIIOM CBOOOAM JOTOBOPY, AKIIO CTOPOHHU BIU-
0epyTh HEIPaBUJIbHY HAa3BY OOTOBOPY, IPHU BUPIIIEeHHI IHTaH-
HA, AKUHI OOroBip HacmpaBai OyB yKJameHnI, He0OXigHO BUXO-
autu 3i 3micty moroBopy. To0To, SKIMO CTOPOHM YKJIAJIH, HAa-
OPUKJIAL OOTOBIp OpPeHAWM TOProBeJbLHOI MapKH, A0 AaHUX
BimHOCHH Tpeba 3aCTOCOBYBATH IIOJIOMKEHHS IIPO JileHB3ilHui
IoroBip. ¥ pasi BUHMKHEHHS TPYIHOIIIB IIPW BUPINIEHHI IIHOTO
OUTAHHS MOJKHA BHATUCA IO TJIYMaueHHs AOTOBOPY BimImoBimHO
oo ct. 213 IIK VYxpaiumn.

Taxum umHOM, Ha 06as3i IPOBENEHOTO MOCHIIKEeHHS MOKHA
IiATM BUCHOBKY, IIIO AOTOBipHI KOHCTPYKIIII KyIiBiai-mpomaKy,
IapyBaHH#A, HaWMy (OpeHAM) He MOKYTh 3aCTOCOBYBATHUCA 0
MAaWHOBUX IIPaB iHTEJIEKTyaJbHOI BiaacHOCTi. TOMy B IIOJIOXKEH-
Hax [IK cTocoBHO KymiBii-mpomaky, JapyBaHHsA, HaiiMy (OpeH-
IM1) OOLIJIBHO 3a3HAUNTH, IO iX MPeIMeTOM MOXKYTh OyTH Maii-
HOBiI mpaBa, 3a BUHATKOM MAaMHOBHX IIPaB iHTeJeKTyaJbHOI
BJIACHOCTi, IIIOJO0 AKUX 3aCTOCOBYIOTLCS CIIeIliajbHi JOTOBipHi
KOHCTPYKIIii, mepenbaueHi riaBamu 75 ta 76 IIK Vkpaiuu.

! 3axon Ykpainu “IIpo 0XOpoHY IIpaB HA 3HAKHU [JId TOBapiB Ta mocuayr” Bix 15 rpyx. 1993 p.
Ne3689-X1I // Bimomocti Bepxosuoi Pagu Vkpainu (BBP), 1994, Ne7, cr. 36 (3i aminamn).
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1.5. 3axomu 30epeskeHHA MOKa3iB IO cIpaBax, IO
BUHMKAIOTH 3i CIIipHUX MPaBOBiTHOCHH Yy c(epi
iHTeJIeKTyaJIbHOI BJIACHOCTI

3a ocTaHHI POKM CTPIMKMHII PO3BUTOK TEXHIUHOIO IIpOrpecy
He Mir He TO3HAUUTUCH HA YIOCKOHAJIEHHI iCHYIOUMX Ta BUHUK-
HEeHHi HOBHX MeXaHi3MiB IOpYIIeHHs HpaB cy0’€KTiB iHTeeK-
TyansHOI BiacHocti. Tak, paHimie Bij mopyiieHb CBOIX 0cO0u-
CTHUX HEMaWHOBUX Ta MaWHOBUX IIpaB, IEPII 3a BCe, CTPaKaa-
JW aBTOPU JiTepaTypHUX TBOPiB HAyKU, KOJU BUUHAJJUCH
He3aKOHHI mii 1momo BuKopucTaHHA ix TBopiB. IloABa HOBUX
HociiB CD, DVD Ta iHmINX eJIeKTPOHHUX 3aco0iB PO3MiIlleHHs
indopmairii s3gificauan, 3 ogHOro OOKY, BILINB Ha IIPOIIEC CTBO-
PeHHs, TOIIMPEHHA TAa BUKOPUCTAHHA Pe3yJIbTAaTiB iHTEJIEKTY-
aJIbHOI IIpari, a 3 iHITOr0 — CTaJIX IIOIITOBXOM IJIA HOBUX Me-
TOAiB He3aKOHHOIO i BUKOPUCTAHHHA.

Take He3aKOHHe BUKOPUCTAHHA Pe3yJIbTATiB TBOPUOI IIparti
y daxoBiil 0pUAMUYHIN JiTepaTypi, a TaKoX y HOPMATHUBHO-
OIpPaBOBUX aKTaxX Ha3sMBAOTh “miparcTBoM” Ta “KoHTpadax-
ToM”. Y TOH Ke uac, iHIIIOIO CTOPOHOIO IIOPYIIEHL IIpaB iHTe-
JEeKTyaJbHOI BJIACHOCTI € po3pobka e(PeKTHBHUX MeXaHi3MiB
3aXVCTy IIPaB iHTEJEKTyaJbHOI BJIACHOCTi, IKi CBOEIO UEPTOI0 €
MPiOPUTETHUM HANPAMKOM PO3BUTKY Ta YIAOCKOHAJEHHSA OyIb-
SKOI ITPaBOBOI CUCTEMH Ta HiAJIBHICTIO MiKHAPOAHUX OpraHiza-
it y chepi inTeseKTyasIbHOI BJIaCHOCTI.

TomoBHUM UYMHHMKOM y PO3POOIi Ii€eBMX MexaHisMiB 3axu-
CTYy IIpPaB iHTeJeKTyaJbHOI BJIACHOCTI € qoaepskaHs OaJjiaHCy
MPUBaATHUX i myOaivHUX iHTepeciB. ¥ MbOMY KOHTEKCTi Ha 0co0-
JIUBY yBary 3acJyroBY€ OOCJiM:KeHHs IOCBily IIPOMMCJIOBOPO3-
BUHYTHX KpaiH, IKi DOCTiHHO HPUAIIAIOTH 3HAUYHY yBary ymoc-
KOHAJIeHHIO, iCHYIOUOl Yy HHX, IIPAaBO3aCTOCOBYOI IIPAKTUKHU Y
chepi iHTesmeKTyanmbHOI BiaacHOCTi. Buxomsum i3 ocobamBocTei
IPaBO3aCTOCOBYOI IIPAKTUKHU, IO iCHye B €BPOIEMCHKHX Kpai-
HaX, a TaKOK HaIliOHAJbHOI, MOKHA BUIIJIUTU KiJbKa IIPOOIEeM-
HUX NUTaHb 3aXUCTy IIPaB iHTEJeKTyaJbHOI BJIACHOCTI.

ITo-mepitte, cKJIAAHOINI BUHUKAIOTH y IIpoleci 300py moKa-
3iB, AKi MOMKyTH migTBepauTH ab0 CIPOCTYBAaTH HAABHICTDH
daKTy HmOpYIIeHHs IpaBa iHTeJeKTyaJbHOI BJyacHocTi. Ciuing
MiIKPEecInTH, IO OCHOBHA Mpo0OJeMa IMoJsarae He y JOKasyBaH-
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Hi (paKTy BUKOPHCTAHHSA IIPAB iHTEJIeKTyaJbHOI BJACHOCTI, a y
IoKasyBaHHi mii abo 6e3miAabHOCTI, AKI TATHYTH 3a c000I0 IIO-
pyineHHsI ab0 CTBOPIOIOTHL YMOBU [Jisl IIOPYIIEHHS IIpaB iHTe-
JexTyanbHol BiaacHocTi. Tax, Hampukian, TOPYIIHUK Ha Oed-
KMl yac MoOjKe IMPUINHUTH CBOIO MisJbHICTH, IIOB’sI3aHy i3 IIO-
PYIIEeHHAM IIpaB iHTeJeKTyaJbHOI BJIACHOCTI, a Iicad
3aKiHUYEeHHA CYJOBOTO ITPOBAMIKEHHS y CIIPaBi — BigZHOBUTH.

ITo-npyre, BifcyTHi#I YiTKO BM3HAUEHWI MeXaHi3M BiAIIKO-
IyBaHHA 30UTKiB i MeTogmKa iX pospaxyHKy. BimcyrHicTh Mme-
TOOWUKYN PO3PaxXyHKY 30UTKiB xXapaKTepHa IJs TUX KpaiH, B
AKUX Ha PiBHI IX HaIlioOHAJIBLHOI'O 3aKOHOJABCTBA He Iepeadaue-
Ha KoMIIeHcAallid.

ITo-TpeTe, cCKAAAHOIII BUHUKAIOTHL TaKOK U IIPH BUABJIECHHI
IsKepesia MOPYIIeHHA IPaB iHTeJIeKTyaJIbHOI BJIacHOCTI'. 3a3Bu-
4all POCHOBCIOYKEHHAM KOHpa()aKTHUX TOBapiB 3aliMaiOThCA
nobpocosicHi mocepenHuKMU. IIpocTeXUTH yBeCh JIAHIIOT Bif
PO3IIOBCIOMKYBaUiB g0 0e3mocepeqHLOT0 IIOPYIIHMKA HTOCUTh
CKJIATHO.

Bupimienua HaBemeHuUX mpobjeM moTpedye CTBOPEHHA I0-
IaTKOBUX MPABOBUX MEXaHiBMiB 3aXWMCTy IIPaB iHTeJIEKTyaJib-
HOI BJIacHOCTi. S3HAUHUI AOCBiI IITOL0 YAOCKOHAJIEHHS IIpaBo3a-
CTOCOBYOI IIPAaKTUKH y cepi iHTeIeKTyaIbHOI BJIACHOCTL icHYE
B €Bpomneiicbkomy Corosi. IIuTanua, ki Hagme:xaTh OO IIpiopu-
TeTHUX HAOPAMKiB misiabHOCTi CmiBTOBapmcTBa BUPILIYIOTHCS
MIIJIAXOM PO3POOKM Ta HPpUUHATTA [UpeKTuB, AKi migjAraimors,
y OinpIrocTi BumagkiB, 000B’A3KOBill imMIemenTallii B HaIio-
HaJbHY IPaBOBY CHUCTEMY IeprKaB-uJIeHiB.

Tak, 3 MeTOI0 BUPIIIEHHA BUINENEPeJiueHUuX IIPOOJIEMHUX
nutanb 29 kBiTHa 2004 p. €BpomelichKUM OapJaMeHTOM i
Pagoro €spomneiicbkoro Corwody Oyna mpuiinsara [[upekTuBa
2004/48 €C mpo pearisarito (eforcement) npaB inTesreKTyaIh-
HOi BJyacHOCTi (mani — JlupexkTuBa), AKa HaOpajga YMHHOCTI
yeped 20 aHiB micas ii omyOsikyBaHHs. IlepskaBu-uinenu Ciis-
IPYKHOCTI MOBUHHI OyJM IPUBECTH CBOI 3aKOHOMABUYi i mimsa-
KOHHI aKTu y BiAmOBigHicTh i3 mosoxkeHHAMU [[upeKTwuBU IO
29 xBiTHa 2006 p. Yepes Tpu poku Imicaa Iiel maTm KoKHa

! ®@enunpiHa C.B., Arrununra U.I. O Hupexruse Espomeiickoro Coosa o samure Ipas
uHTe/LUIeKTya bHoM coocrBenHocTH / C.B. ®enuupina, U.I'. Aarununa. // Vso6peraTesnb-
ctBo. — 2005. — Ne5; http://www.sojuzpatent.com/doc/123.doc
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IepskaBa-ujeH IoBMHHA Hajgatu Kowmicii €Bpocorosy 3BiT mpo
pesyabraTu immiaemenTarii miei JupexkruBu. Ha migcrasi mozga-
HUX 3BiTiB mep:xas-uieHiB Komicis onpaliboBye 3arajbHUI 3Be-
IeHUI 3BiT mpo 3acrocyBauHsA [[upeKTuBu, B AKOMY Oyne 3pob-
JeHa OIliHKa il BILIMBY Ha PO3BUTOK iHOBAIliili Ta iH(popMAaIriii-
HOTOo cycminbeTBa. Taxuii 3BemeHuil 3BIT mepegaeThcsa B
€sponapaament, Pagy €spocorosy ta ComianabHnii KomiTert'.

Heo6xigHicTs po3pobku Ta npuitHaTTA Iiei [{uperTusu
OyJla BUKJHKaHA OeKinbKoMa ¢aKTopaMu, AKi 3HANUIIIN CBOE
BimoOparkeHHA y npeamOysi [{lupekTuBu.

ITo-mepitte, CiBTOBAapMUCTBO 3a POKM CBOTO icHyBamHA cdop-
MyBaJI0O IeBHUI MacWB HOPM MaTepiaJbHOTO IIpaBa iHTEJIEKTY-
aJIbHOI BJIACHOCTi, IKi BUBHAIOTHCA CKJIAJOBOIO YACTHMHOIO IIpa-
BoBux craHzapTiB CmiBroBapumcTBa (acquis comunautaire),
mpore e(peKTUBHA iX peasisallisg mpAMO IIOB’sA3aHa i3 BUKOPH-
CTaHHAM €IVHUX IIiAXOMIB II[OJO 3aCTOCYBAHHS 3ac00iB 0XO0Opo-
HU Ta 3aXWCTy iHTeJEeKTyaJIbHOI BJIACHOCTI ycimMa aep:KaBaMu-
ymenamu CmiBTOBapucTBa, Ha PiBHI HaAIlioOHAJbHPOrO 3aKOHO-
masctBa. HaTomicTh, HeBiZmOBiZHiCTL MiK cmcTeMaMu 3aco0iB
3aXNCTy HpaB iHTEJEeKTyaJbHOI BJACHOCTI Jep:KaB-UJIeHIiB 3a-
BIAIOTH IMTKOAY HAJEXHOMY (DYHKI[IOHYBaHHI0O BHYTPIiIIHBLOTO
PuHKY 1 yHEeMOIKJIUBJIIIOTH 3a0e3leUueHHsI HaJeXHOT0 PiBHA
OXOPOHM Ta 3aXMCTy IIpaB iHTeJeKTyaJbHOI BJIACHOCTiI Ha BCiit
TepuTtopii CmiBTOBapucTBa, a TAKOMK IPHU3BOAATH OO II0CJIA0-
JIeHHSI MaTepiaJbHUX HOPM IIpaBa iHTeJeKTYyaJbHOI BJIACHOCTI
Ta 1o BTpatu IijicHocTti BryTpimuasoro Puuky B 1iit cdepi.

Ilo-gpyre, Ha MisKHapoZHOMY PiBHi, yci mep:kaBu-uJeHU
CuiBroBapucTtsa, a Tako:k i Bce CIIiBTOBapMCTBO IT[OJI0 TUTAHDb Y
MekaxX MOoro KOMIIeTeHIIii, moB’a3aHi Yoo IpPo TOProBeJabHi
acImeKTH mIpaB iHTeJeKTyanbHOl BJacHocTi (¥Yroma TRIPS),
yKJameHoi0o B pamMkax CBiToBoi opranisarii TopriBmi. Yroma
TRIPS micTuTh 3arajbHO BU3HAHI MijKHApPOAHI CTaHIAPTU 3aXU-
CTy IIpaB iHTeJEKTyaJIbHOI BJIACHOCTi, IIT0 3aCTOCOBYIOTHCA Ha
MiKHApPOZHOMY PiBHi Ta iMILJIEMEeHTOBAaHi B yCiX mepsKaBax-uJie-
Hax CmiBroBapucTBa. Aje, I[bOI'0 BUSBUJIOCH HEIOCTATHLO, III00

'Tadopmanis [Jep:raBHOro AemapTramMenTy 3 MUTaHb afanTanii sakonogascTsa Minicrepera
foctunil Ykpainu cranoMm Ha ciuens 2007 p. — Orusap cramy aganrtaifii 3aKOHOZABCTBA
Vkpaiem pgo acquis communautaire. — K.: B, 2007. — 544c.;
http://mis.ueplac.kiev.ua/ua/acquis/intellectual /item_316.
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mojajaTy icHyoui po30isKHOCTI Ha pPiBHI HAIiOHAJIBLHOTO 3aKO-
HOZABCTBA 3 IIPOIleCYAJbHUX IHUTAHb 3aXUCTy IIPaAB iHTEJEKTY-
aJIbHOI BJIACHOCTI Aep:kaB-uiyieHiB CmiBTOBapucTBa.

Hanpukian, Ak 3a3HaueHo y mpeam0Oy.ai JlupeKTuBU, JOMOB-
JIEHOCTI IIOJ0 3aCTOCYBaHHSA 3al00iKHUX 3aXO0IiB, AKi BUKOpPHU-
CTOBYIOTHCSI, 30KpeMa AJA 30epe)keHHsA MO0KasiB, 00UMCJIeHHS
IIKOAW YX JOMOBJIEHOCTi IIIOJI0 3aCTOCYBaHHA CyA0OBOI 3abopo-
HU, 3HAYHO BiApisHAIOTHLCS B Aep:kaBax-ujeHax CriBToBapu-
cTBa. Y JedKUX AepsKaBax-dujieHaxX, He iCHye 3aXofiB, mpolle-
Iyp i 3acobiB Takux, AK IIpaBO Ha iH(oOpMAIlil0 Ta BUIYyYEHHS
3a paxXyHOK MOPYINHWKA KOHTpadgaKTHUX TOBapiB, AKi po3Mi-
meHi Ha pwHKY. Taka curyaris He cnpufde BiIBHOMY PYyXYy B
pamMKax BHyTpiIrHboro puaky €C i He CTBOPIOE CIPUATINBE Ce-
penoBuUIlle A 3J0POBOI KOHKYPEHITii.

Meroto 1iei JupeKTuBU € HAOJIUIKEHHS CHUCTEM 3aKOHOIAB-
cTBa AJA 3a0e3neUeHHsST BUCOKOTO, €KBiBAJIEHTHOTO Ta OJHAKO-
BUI piBHA 0XOopoHHU Ha BHyTpimuboMy puuaky €C. TobTo MmeToro
€ 30am:KeHHs 3aco0iB i mpolenyp HaIliOHAJIbHUX CHCTEM Oep-
s)kaB-wieHiB CoiBroBapucTBa, SAKi MiAJIATalOTh 3aCTOCYBAaHHIO Y
BUIIAKAX TOPYIIEHHS IpaB Ha 00’€KTH iHTeJeKTyaJbHOI BJac-
HOCTIi Imig uac ixX KoMmepIiiiHoro BuKopucrtaHHsa. IIpore, gk 3a-
3HavYaeThcA y mpeam0Oyai, [JlupekTuBa He Mae Ha MeTi BCTaHOB-
JIeHHSI TapMOHi30BaHMX IMPaBUJ [IJSI CYZOBOTO CIIiBPOOITHHIIT-
Ba, IOPUCAUKITiI, BUBHAHHSA Ta BUKOHAHHSA PillleHb y MUBLIBHUX
i rocnolapCchKMX MUTAHHAX, BUPIIIeHHA MUTAaHb IIPABO3aCTOCY-
BaHHA, ocKinbku CoiBTOBApHCTBOM PO3PO00JIeHI HOPMAaTUBHI H0-
KYMEHTH, SIKi BPEryJIbOBYIOTH NIPOIleCyaJbHI MUTAHHS i MO-
JKYTh 3aCTOCOBYBATHCA IO iHTeJIeKTyaJibHOI BjacHocTi. IIpore
3HAYHA KiJIBKiCTh IMOJIOKEHb, 3aKpiniaenux y JupekTuni 6eamo-
CepeHbO CTOCYIOThCA KoMIleTeHIlil cyny. Takoxx [lupekTuBa He
TOPKAETHCA 3aCTOCYBaHHA IPABUJ KOHKypeHIii. 3axonu, me-
penbaueni mieo [IMpeKTUBOIO, He MOBMHHI BUKOPHUCTOBYBATUCS
IJId HaIMipHOTO oOMeKeHHSA KOHKYPeHIIii.

To6To MOKHA 3POOMTH BHCHOBOK, III0 BUKOHAHHS IIOJIOKEHD
JdupekTnBU Mae Ha MeTi CTBOPEHHS MOCTYIHUX MiHiMaJIbHUX
rapMOHiIZ30BaHUX 3acO0iB 3aXMCTy IIPaB HA 00’€KTU iHTENIeKTyaJIb-
HOI BJIACHOCTi Ha TepuTOopii ycix mepskaB-useHiB CoiBTroBapucTBa.

SKmo mpoBecTy aHaJIi3 Ha BiANOBiAHICTE HAIiOHAJIBLHOTO
YKpPaiHChKOr0 3aKOHOMABCTBA Y cdepi iHTeIeKTyaabHOI BJIACHO-
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cTi mosokeHHAM [[MpeKTHUBU, TO MOXKHa 3POOUTH BUCHOBOK,
10 MPAKTUYHO Bci mosioskenHaA [upeKTuBu yHi(ikoBaHi y Ha-
IMioHAJbHOMY 3aKOHOZaBCTBi. YoMy “IpaKTHYHO BCi”, TOMY II0
HaIlioHaJbHe 3aKOHOJABCTBO BPaXOBYE€ TAKOX 1 KOHBEHITiMHI
TMOJIOJKEeHHA, B AKUX YKpaiHa Opajsa ydJacTb, a TaKOXK IIOJIO-
sKeuuda Yrogu TRIPS. Cain migkpeciauTu, 110 B HAIliOHAJIBHOMY
3aKOHOJABCTBi BpaxoBaHi Taki mosoxxenHsa I[upekTuBu:

+ 040 0cib, AKi MaloTh IPaBo BUMAraTH 3aCTOCYBAaHHS 3a-
XO0JIiB, IpOIleayp Ta 3aco0iB 3aXHUCTy IIpPaB iHTEJIEKTyaJIbHOI
BiaacHocTi (crarta 4 Jupexktusu 2004/48/€C);

* Tpe3yMMOIid TpaB iHTeJEeKTyaJbHOI BJIaCHOCTiI cy0’€K-
TiB CYMiKHUX IIpPaB 3a BUKJIOUEHHAM OpraHizaIliii MOBJIEH-
HA (crarTd 5 [upekTUBNM);

1100 BUTpPeOyBaumHA moKasiB (ctarTi 6, 8 JlupeKTuBM);

+ miono 3abesmeueHHA AoKasiB (crarta 7 JmpexTusn);

* IIOZI0 TUMYACOBUX Ta 3aCTEPEKHUX 3axofiB (crarta 9 Hu-
DEKTUBN);

+ I[OJO0 BUIPABHUX 3axXO0[iB, cymoBux 3abopox (crarrti 10,
11 JupexTuBu);

+ mono cynoBux Butpar (crarra 14 lupexTusnm);

* III0JI0 OITyOJIIKYBaHHSA CyHoBUX pilieHb (craTTa 15 [[upekTusu).

Amnanisz mosoxenb [{upeKTuBM NTOKAa3ye, IO HA OCOOJUBY
yBary 3acJIyrOBY€E IIOJIOJKEHHHA, IIPUCBAUYEHE OCOOJMBOMY IIO-
PAIKY 3aXOMiB COIPAMOBAHUX Ha 30epe’KeHHs TOKa3iB.

Ha gepsxaBu-unenu CriBToBapucTBa IIOKJaZa€ThCcA 000OB’ -
30K y CBOEMY HAI[iOHAJIHLHOMY 3aKOHOIABCTBIi IepeabaumTu, mod
KOMIETEeHTHI CYZOBi OpraHM MOTJIM Ille A0 TOYATKY POSTIALY
CIIpaBU IO CYTi, 3a KJOIOTAaHHAM CTOPOHH, YMI IIpaBa iHTeJEeK-
TyaJbHOI BJIACHOCTI TOPYINIEHI UM MOMKYTb OyTH TMOpYIeHi, 3a-
OPOBAJUTH IIBUAKI Ta epeKTUBHI 3amo0iKHi 3axoau OJysa 30epe-
JKEeHHSA JIOKa3iB, 3a yMOBHM OXOpPOHU KoHGQimeHIittHOI iH(pOpMA-
mii. Taki 3axonu MOMKYTh BKJIOUATHU JeTaJIbHUNA omnuc, 3/a60 6es
OTPUMAaHHS 3PasKiB, UM 3aTPUMaHHS KOHTPa(aKTHUX TOBApPiB
Ta, VY BiAHOBiAHMX BHIaJKaX, MaTepiaiB i 3aco0iB BUPOOHUIIT-
Ba Ta/a00 IOMIMPeHHA IIUX TOBApPiB i JOKYMEHTIB, SKi 3 UM
noB’as3aHi. 3a HeoOXimHOCTI, TaKi 3aX04M BXKHUBAIOTLCA 0e3 3a-
CIYXOBYBAHHA iHIIIOI CTOPOHUW, OCOOJIMBO SIKIIO 3BOJIIKAHHS
MOKe TTPU3BECTH O HEIOMIPAaBHOI IIKOAM [JiA BJIACHUKA IIPaB,
Yy AKINO iCHYEe ABHUU PUBUK 3HUINIEHHSA JOKa3iB.
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Hns1 3abe3neveHHs piBHOCTI CTOPiH y IIPoIleci Ta Jofep KaHHsa
iHTepeciB He JuIlle mMo3WBaUa, a i iHIIOI CTOPOHM, ITOJA0 SIKOI 3a-
CTOCOBYIOTHCA BKAas3aHi 3ax0u Ha Aep:KaBU-UJIEHU MOKJIANAETHC
000B’ 30K IIepeabaumnTi y CBOEMY HAIliOHAJIBHOMY 3aKOHOIAB-
cTBi 000B’A30K HeraifHO IIOBiIOMUTH iHIITYy CTOPOHY IIPO BXKHUTL
3aX0M MIof0 Hei. 3a YMOBU KJOMOTAHHA 0OCOOM, IIOJO0 SAKOI
cymoM OyJiyM BIKUTI 3a3HAUeHi 3aXO0AU, BIIPOJAOBIK PO3YMHOTO
CTPOKY MTiCJIA TAKOTO IOBiJOMJIEHHS IIOBUHHO OyTHM HpU3HAYEHO
3aciaHHsa PO HeperjsAl BXKUTHUX 3aXOMiB 3 IPaBOM 3acjyXaTu
CTOPOHU 3 METOI0 IPUNHATTA pPillleHHd II1oJ0 3MiHM, CKacyBaHHA
a0o 3aTBepA KeHHs 3aXO0IiB. 3 MeTOI0 KOMIIeHcallil, IIKOoau, 3a-
BIAHOI 3aIIpOBAIKEHUMHN 3aXOJaMU ION0 30epe)KeHHs AoKasiB,
CTOpOHA, AKa X iHilmitoBasa, 3000B’sA3aHa HAJaTH CYLy afieKBaT-
HY 3acTaBy YU €KBiBaJIEHTHY rapaHTilo0 IJs 3a0e3leueHHs KOM-
meHcarii 3a MKoxy, AKY MOYKe ITOHEeCTU BigmoBimau.

Jlep:xaBu-uIeHN MOBUHHI rapaHTyBaTH BilIKJIUKAHHA YU IPU-
OUHEHHS 3aXOMiB 3i 30epe:keHHA NOKas3iB Ha BUMOTY BimmoBiza-
ya. Ile He mo30aBJisge BiAIIOBiaua IIpaBa BUMAaraTu BiAITKOOY-
BaHHS IIKOAU, SAKINO 3adBHUK, IO 3BEPTABCS 3 KJIOMOTAHHAM
PO BIKUTTS 3a0esleuyBaJbHUX 3aXO0/iB, He 3BEpPTAE€TLCSI B
MeKaX PO3YMHOTO Iepioy Yacy B KOMIIETEHTHUH CYIZOBUI
opraH 3 II0O30BHUMU BHUMOTaMM, SIKi MOXKYTb IIPU3BECTHU 10 BUPIi-
IIIeHHA CIIPaBU II0 CYTi. SIKIIIO MO3BOJIAE 3aKOHOAABCTBO HepKa-
BU-UJIeHa, TO IepioJ uacy BU3HAYAETHLCS CYJOBHUM OPraHoM,
AKWYU mpusHauaB 3axoau. SIKINO mmepion yacy He BU3HAUEHUIA, TO
BiH He moBuHeH nepeBumryBatu 20 poboumx nHiB um 31 KaJieH-
IapHUil OeHb, 3aJIe’KHO BiJ TOr0o, SKUH Mepios vacy € JOBIIIKM.

Ao 3axomu om0 30epesKeHHs AOKas3iB OyJam cKacoBaHi
a00, AKIIO BOHW NPUONHUJIUA CBOE iCHYBaHHS B Pe3yJbTaTi
imgmroi mii um Oes3misgiabHOCTI 3aABHUKA, UM AKINO HamgajJi He
0yJI0O BUABJIEHO IIOPYIIIEHHA UM 3arpo3u IOPYIIIeHHs IIpaB iHTe-
JEeKTyaJbHOI BJIACHOCTi, CyZOBUII OpraH, 3a KJOIOTAHHSIM Bin-
IoBiaua, MOKe HaKasaTU 3asdBHUKY BUILJIATUTU BinmoBimauesi
BiATIOBiIHY KOMIEHcAIlilo 3a IITKOAY, 3aIllOMifAHY 3alPOBAJKeEH-
HAM IIUX 3aXOLiB.

Hep:xaBu-4IeHW MOKYTh BYKMBATU 3aXOMiB II[OJO0 OXOPOHU
ocobuctocTi cBiaKiB (cTarTa 7 JupeKTuBM).

Hagepena crarta JupeKTUBU B)KUBA€ TepMiH, AKUI He € Xa-
PaKTEpPHUM [AJIA IIPOIECYaJIbHOTO 3aKOHOAAaBCTBA YKpaiHW, a
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caMe: “3axonu IOAO 30epe)KeHHsA AoKasdiB”. SKINo BuxomuTu 3i
amicTy crarTi 7 JIUpeKTUBU, SKOI0 PO3KPUBAETHCA TEPMiH “3aX0-
O1 100 30epeskeHHs MOOKAasiB”, TO MOXKHA 3pPOOMTU BHCHOBOK,
110 V 3a3HaUeHill cTaTTi HAeThCA PO 3a0e3lmeueHHs TOKas3iB.

3rigao 3i ct. 133 I[uBiIBHOrO IPOIlECYAJHHOTO KOAEKCY
Vepaian' (mani — IIITK Ykpainu) ocobu, aKi 6epyTb ydyacTs y
cupaBi i BBasKaioTh, IO MOJAHHSA HMOTPIOHUX MOKAa3iB € HEMOK-
JuBUM ab0 y HUX € CKJIAMHOIII B IOJaHHI IIUX AOKasiB, MaiOTh
IpaBoO 3asIBUTH KJIOIIOTAHHSA PO 3a0e3leveHHsd IUX OTOKAasiB.
IIpu mpomy cmocobamu 3abe3medueHHS CYAOM JOKAa3iB € JOTUT
CBiKiB, Hpu3HaUeHHS eKCIepTu3u, BUTPeOyBaHHA Ta/abo
OrJIAd JIO0Kas3iB, y TOMY UYHCJL 3a 1X MiclleM 3HaXOmKeHHs. ¥
HeOOXiZHMX BHUIIaAKaAX CYAOM MOXKYTh OyTH 3aCTOCOBaHi iHIIi
ciiocobu 3abesrnedenHs AokasiB. Ha xaib, HallioHAIBLHUN 3aK0-
HOZIaBeIlh He PO3KPUBAE, AKi camMe MOKYTh OyTH “iHII crmocobu
3a0e31eueHHA JOKa3iB”.

Cyn Mo:xke IOCTAaHOBUTH YXBaJy IIPo 3abe3meueHHsT HOKasiB
3a HAaABHOCTI BiAmoBimHOI 3asiBU 3aiHTepecoBaHoi ocobu. 3Bep-
HyTHCS i3 3adBOI0 Hpo 3a0e3leueHHs NOKAas3iB 3aiHTepecoBaHa
ocoba Mo:Ke ¥ 10 mmpen’ ABJIEHHS MO30BY. ¥ pasi mogaHHA 3asdBU
mpo 3abe3lmedyeHHs AOKAa3iB [0 MOJaHHA IO30BHOI 3asABUM 3a-
SIBHUK IIOBHMHEH IIOJATH MHO30BHY 3aaBy mpordarom 10 guiB 3
IHSA TIOCTAaHOBJIEHHS YXBaJU PO 3a0e3meueHHA AOoKasiB. ¥ pasi
HemoJaHHs II030BHOI 3asBU yV 3a3HAUEHUII CTPOK ocoba, siKa IIo-
Iaja 3adBy Opo 3a0e3meueHHA AOKa3iB, 3000B’A3aHa BiAIIIKOIY-
BaTU CYJOBi BUTpaTH, a TaKOXK 30MTKMU, 3aMOAiAHI y 3B ABKY i3
3a0e3meueHHAM JOKAas3iB.

3asBa mpo 3abe3MeueHHs JOKAa3iB PO3IISATAEThCA CYyIOM IIPO-
TATOM 5 AHIB 3 AHA il HaAXOM)KEHHS 3 IIOBiOMJIEHHSM CTOPIiH
Ta iHmmx ocib, AKi 6epyTh yuacTs y crupasi. IIpore nmpucyrHicTh
mux ocib He € 060B’a3K0B0I0. OCKap:;KeHHsA yXBaJiu IIpo 3abesiie-
YeHHSA JOKAa3iB He 3ymmHsAE ii BUKOHAHHSA, a TaKOK He IIepe-
IIKOA Kae posriany cupasu (4. 2, 4 ct. 135 IIIIK Ykpaiun).

SKIo0 mopiBHATM TOJIOXKEHHA, 3aKpimyieHi y crarrti 7 Hu-
pextuBu i3 BimmoBimmmmu moaoxxkeHHaAmu I[IIK VYxpainwu,
MOJKHa [JOifiTM BHUCHOBKY, II[O BOHHU 3[e0iJILIIIOT0 € y3TOIKeHU-

! IluBiNbHUN MpoLecyanbHUM KomeKe YKpainu. 3akoH Big 18 Gepesusa 2004 p. Nel618-1V
// Bigomocti BepxoBuoi Pagu Ykpainu (BBP), 2004, Noe40-41, 42, cr.492 (3i 3minamu).
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mu. IIpore IIIIK Ykpainu He mependadyae MOKJIUBOCTI PO3TJIs-
Iy 3afBU IPO 3a0e3meUeHHs JOKas3iB 0e3 MMOBimoMJIEHHS 0co0Hu,
00 SAKOI MOXXKYTb OyTHM B)KHUTi BigmoBimui saxomm. Taxox,
HuperTuBa y crarti 7 BUKOPUCTOBYE IIle OAWH TepMiH “3amo-
Oi:xHI 3axomu”, AKUHN He BUKOPUCTOBYEThCcSA y umuHHOMY LIIIK
VYipaiuu.

V Toii ke yac molepeHe BiTUM3HAHE IIUBLJIbHE IIPOIlECYaJIb-
He 3aKOHOJABCTBO MiCTHJIO HOJIOKEHHS, IPUCBAYEHEe “3am00iK-
HuM 3axomam”. Tak, y IIIIK Ykpaiau 1963 p. oyaa 'maBa 4-A
oig HasBoio “3amobixkui saxomu”. Ilixg 3amobi:KHMMU 3aX0OU B
IMUBIILHOMY IpOIleci po3yMijachk AisiIbHICTL Cyay, IIOB’si3aHa 3
BUHECEHHAM yXBaJU, CIIPIMOBAHOI HA HaJaHHS JOJATKOBUX 3a-
co0iB 3axmcTy IIpaB i iHTepeciB 3aiHTepecoBaHiit 0co0i, AKa Mae
mificTaBu BBa’sKaTW, IIO il mpaBa HOPYINEHI YW iCHYye peaJjbHa
3arpo3a MOPYIIEHHS UM OCIOPEHHS, IIJIAXOM 3BEPHEHHSA TaKO1
ocobu 10 CyAy 3 BiAIIOBiAHOIO 3asIBOIO [0 Ipen’ ABJIEHHS IIO30BY.

Y UIIK Ykpaiam 1963 p. OyB BBeeHUI HOBUII BUJ IPOBAJ-
JKeHHA — IIPOBa»KeHHs IO 3aIl00i»KHUX 3aXomax, AKUI CKJa-
IaBcA 3 YOTUPHOX CTaiil: MOPYIIEHHS IPOBAKEHHS; PO3TJIAL
3a51BU, IIOCTAHOBJIEHHS CYIOM yXBaJili, BUKOHAHHA yxBauu. Ileii
B IIPOBAJKEHHSA BU3HAUABCSA CBOIM CAMOCTiMHUM IIpeIMeTOM
CYIOBOTO PO3TJISAAY, 4 caMe: BUPIIIeHHAM IUTAHHA IPO BXKUTT
3amobiskHUX 3axoniB. [Ipu nmbomMy HOpMU, AKi OyJIu IPUCBIYEHL
3amobiKHMM 3axolaM, Ha BiAMiHy Bij 3apy0iKHOTO 3aKOHOIAB-
CTBa, He MaJM CIelliaJibHOro cy0’eKTa, HOCUJIM 3araJbHUHN Xa-
paxTep, a ToMmy i Moryix OyTHM 3aCTOCOBAHI He JIMIIIE OO0 IIOPYII-
HUKIB IIpaBa iHTeJIeKTyaJbHOI BJIACHOCTi, UMM CTBOPIOBAJIU
CKJIQMHOIII y MPaKTUI[I 3aXWCTy NpPaB Ta 3aKOHHUX iHTEPECiB
disnuHMNX i TOopUIANYHKUX 0Ci0, AKa icHyBaJia Ha TOH dac.

Herio mo-iHIOMYy MiAifTIIOB HAI[iOHAJIBHUU 3aKOHOAABEIH 10
dopMyBaHHS 3MiCTy T'OCIIOZAPCHKOT'0 IIPOIIECYaJIbHOTO 3aKOHO-
mascrBa. Tak, I'ocmogapchLKuil mpollecyaabHUi KofeKe YKpaium'
(mani — T'TIK Ykpaiunu) mictuTh pos3zfia V 3 HasBoo “3amobirkHi
3axoamu”’. Ocoba, AKa Mae IigcTaBu HOOOIOBATHCDH, IO IIONAHHS
MOTPiOHMX IJid Hel MOKasiB cTaHe 3rofoM HEMOXKJIWBUM abo yT-
PYOHEHUM, a TaKOXK IIificTaBM BBasKaTU, IO il IpaBa MOpYyIIeHi

! TocmomapchKuii IpoleCyalbHUN KomeKe YKpainu. 3akoH Bix 6 samcromama 1991 p.
Ne1798-XII // Bimomocti BepxoBuoi Pagu Ykpainu (BBP), 1992, Ne6, c1.56 (3i sminamn).
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abo icHye peasibHA 3arposa iX MOpPYIIEHHS, Ma€ IIPaBO 3BEPHYTU-
cs IO TOCIIOZAPCHhKOIr0 CyAy i3 3adBOIO IIPO BIKUTTS 3aI00iKHUX
3axoniB mo mogaHHA mo30BY (cr. 43-1 I'TIK Vkpaiuu). [fo ogHOTO
3 BHUIIB 3am00i’KHMX 3aXO0JiB 3aKOHOJIaBeIlb BiJHOCUTH BUTPEOO-
ByBaHHA AoKasiB (m. 1 4. 1 cr. 43-2 T'TIK Ykpaiun).

3asBa PO BXKUTTS 3aI00iKHUX 3aX0MiB PO3TJISALAETHCA I'OC-
OOoJapChbKUM CYAOM He MHisHiIme ABOX OHIB i3 mHaA ii momamHA, 3
HoBimoMJyIeHHAM 3ainTepecoBaHuxXx oci6. OmgHak HesBKa ix He
IEePeIIKoa:Kae PO3TIALy 3asIBMU. ¥ pasi oOr'pyHTOBaHOI BUMOTH
3asgBHUKA 3adBa IIPO BiKUTTA 3aIlo0iKHMX 3aXOHiB PO3TJsaia-
€ThCA JIMIIe 3a Horo ydacTi 0e3 moBigoMJeHHA 0co0u, IIOI0
SIKOI MPOCATH BXKUTHU 3aI00iKHUX 3ax0aiB. ['ocmomapchbKuil cya
Ma€e IpaBO BUMAraTH BiJ 3adgBHMKA MOJATU O 3asBU OyIb-
AKUI HafABHUI y HBOTO JOKAa3 IIPO IIOPYIINeHHs abo 3arposy Imo-
pylIleHHsa #oro mpaB. ['ocmojgapchbKuil cyn MoKe 3000B’A3aTu
3adBHUKA 3a0e3MeuuTH HOro BUMOTY 3acCTaBOI0, TOCTATHLOIO
IJIS TOTO, 100 3amo0irTH 3JI0BXKMBAHHIO 3aIO0LKHUMU 3aX0za-
mu. Po3Mmip 3acTaBu BM3HAUAETHCA T'OCIOAAPChKUM CYIOM 3
ypaxyBaHHAM OOCTaBMH CIIpaBUW, ajie He HOBUHEH OyTu Oijb-
UM Bif po3Mipy 3asiBjaeHOi BUMOTH. ¥ pasi BUHECEHHA yXBa-
JU 3a yYacTiO 3asdBHUKA 0e3 IIOBimoOMJIEHHS 0co0i, Iomo AKOoIl
OPOCATL BMKUTHU 3aIl00iKHUX 3aXOMiB, KOIIid yXBaju HaJCHJAa-
€ThCs 0CcO0i, IMOJ0 AKOI BXKUTO 3aIl00iKHUX 3aXOMiB, HeraiHo
micasa ii BukonanHsa (ct. 43-4 I'TIK Ykpaiawm).

YxBajia PO BMKUTTA 3alM00iKHUX 3aXO0HiB BUKOHYETHCA He-
rafiHO y MOPAAKY, BCTAHOBJIEHOMY [Js1 BUKOHAHHSA CYyIJOBUX Pi-
meHb. Y pasi sabesmneueHHs BUMOTHY 3asBHHKA 3aCTAaBOIO yXBa-
Ja TIPO BXKUTTSA 3alo0iKHUX 3aXO0IiB BHUKOHYEThCSA HeraiiHO
micJas BHECEeHHS 3acTaBu B HMOBHOMY posmipi (ct. 43-6 I'TIK
Yxpainn).

Ha yxBasy mpo BXXUTTA 3am00iKHUX 3aXOMiB, YXBaJy PO
BiIMOBY B 3a[0BOJIEHHi 3asiBU IIPO BXKUTTHA 3aIl00iKHUX 3aXO-
IiB, a TaKOXK HA yXBaJly PO BXKUTTA 3aMO0iKHUX 3aXO0JiB abo
ii 3MiHY UM cKacyBaHHSA MOXKe OyTH IOJaHO aleJAIifiHy cKap-
ry. Iloganaa amenAIiitHOI CKapru Ha yXBaJly IPO BYKUTTS 3a-
MOOiIKHMX 3axXOMiB He 3ymnuHse ii BuKoHamudA. [IpoTe, momanHsa
ameJANifHOI CKapru Ha yXBajJy HPO CKACYBAaHHS 3amO0iKHUX
3axof4iB a00 iX 3MiHY 3yHMHs€ BUKOHAHHSA BiAMOBiAHOI yXBaJu
(ct. 43-10 I'TIK VYkpaiunm).
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Ocoba, sika mojaJja 3adBY IIPO BYKUTTA 3aH00i"KHUX 3aXOMiB
MOBWHHA IIOJaTHU BiANOBiAHY MO30BHY 3aABY mpordarom 10 nHiB
3 OHA BUHECEHHS yXBaJM IIPO BXKUTTA 3amo0isKHUX 3axXOMdiB.
Ilicna momaHHA 3asIBHMKOM IIO30BHOI 3asIBM 3aIl00iKHI 3axomu
IiloTh AK 3axonu 3abesmeuenusd mo3oBy (u. 3 cr. 43-3 I'IIK
VYkpainn).

Y Bumagkax OPUNWHEHHS 3amo0ikHuMX 3axomiB (ct. 43-9
I'TIK Vkpainm) abo y BUIaJKy BiJMOBU 3asiBHUKA BiJ II030BY,
abo y BumagKy HaOpaHHA 3aKOHHOI CHJIN PillleHHAM II[OA0 Bin-
MOBU y 3aJ0BOJIEHHI II030BY 0co0a, II0J0 SAKOI BiKUTI 3am00iK-
Hi 3axonm, Ma€ IIPaBO HA BiAIMKOAYBAaHHS INMKOAW, 3aBIaHOIL
BKUTTAM IIUX 3axX0miB. ¥ pasi BHeCeHHSA 3asgBHUKOM 3aCTaBU
BIAIIIKOAYBaHHSA IITKOAM, 3aBAAHOI BXKUTTAM 3aI00iKHUX 3aXO0-
IiB, y IepIly 4epry 3OiHMCHIOETBhCA 3a PaxXyHOK IIiei sacTaBu.
3acTaBa HMOBEPTAETLCS 3aABHUKOBI IIOBHICTIO, AKIIO T'OCIIO-
JapChbKUM CY/J 3a40BOJILHIB II030B 3asiBHMKA ab0 SKIIO BiAIIOBi-
ITaueM OyJIO BM3HAHO IIO30B, a00 AKIIO TOCIOTAPCBKHM CYAOM
3aTBEPIKEHO MUPOBY YroAy CTOPiH. ¥ BHOAAKax BiaAMOBHU TocC-
HOJapChbKUM CYIOM y IMIPUHHATTI ITI030BHOI 3aABU 3 HifcTas, IIe-
pexbauvenux 4. 1 cr. 62 I'lIK Ykpainu abo HeBUKOHAHHSA IIO3U-
BaueM BuUMOT, mependaueHux ct. 63 I'lTK Vxkpainu, abo BuHe-
CeHHS I'OCHOJAapPCHKUM CYIOM yXBaJM IIPO CKACYBaHHS yXBaJu
PO BXKUTTA 3amobikHmMX 3axoniB (m.m. 2, 3, 4 cr. 43-9 T'TIK
Vkpaiam), a TakoXX IiJ yac pPO3TJIAAY CIIPAaBU IO CYTi rocmo-
JapChKUI CyJ MOKe BHUPIIINTYA IWUTAHHA INOAO BiAIIKOAYBAHHS
IIKOAM, 3aBAAHOI BiKUTTAM 3amo0isxumux 3axonis (ctT. 43-10 I'TIK
Yxpainn).

IlopiBHIOIOUM IOJIO:KEeHHS, 3aKkpimaeni y posgimi V T'IIK
Ykpainu i3 moaoskeHHAMEU cTaTTi 7 JupeKTHUBU, MOKHA OilTH
BUCHOBKY, II[0 HAI[iOHAJIbHE I'OCIIO/[apChKe IpoIlecyaibHe 3aKO-
HOJABCTBO MOMiJIfA€ HigXomu IMoAo 3abesmeueHHs 30eperKeHHs:
IokasiB, aKi sampoBamxye €C.

Boagmouac, moJsokeHHA 3akpimiaese y 4. 3 cr. 43-3 T'IIK
VKpaiHu BiTHOCHO TOTO, IO IIicJA MOJAHHSA 3aABHUKOM II030BY
3adBU 3aII00iKHI 3aX04M OilOTh AK 3aXOnU 3a0e3IIeYeHHS II030-
BY, BUJAETLCS JIEI0o CyMHiBHUM. 1K Bike OyJio paHilie sasHaue-
HO, OSHUM i3 BHUIB 3aII00iMKHNX 3aXO0iB 3aKOHOJABEIhL HA3WBAE
BUTPeOOBYBAaHHA AOKasiB. IIpollecyaJbHOIO IIifICTABOIO I/ BUT-
peboByBaHHS OOKas3iB € OOI'PpyHTOBaHI IOOOIOBAHHSA 3aiHTepeco-
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BaHOI ocobu, IO HamaHHA MOTPiOHMX AJA Hel HOKasiB crame
3T0JIOM HeMOKJIUBUM abo yrpyaueHuM (ct. 43-1 T'TIK Vkpaiau).
IIpu mpoMy moKazaMu y CIIpaBi 3aKOHOAABeIlh BU3HAE OYAb-IKi
dakTuuHi maHi, Ha mifgcTaBi AKMX TocCIoJapCchbKUM Cyd y BU-
3HAUEHOMY 3aKOHOM IIOPSAIKY BCTAHOBJIOE HAABHICTH UM BiICyT-
HicThb 00CTaBUH, Ha SKUX I'PYHTYIOTHCA BUMOTHU i 3alepedyeHHs
CTOPiH, a TaKoX iHIINI oOCcTaBUMHM, SKi MAalOTh 3HAUEHHS IJIs
MIPABUJIBHOTO BUPIIIeHHS T'OCIOAapChKOr0 CIOPY.

Ho morasiB Haje)XaTh: TMCHMOBI i PeUOBi JOKa3W, BUCHOBKU
CYIOBUX €EKCIIePTiB, MNOJACHEHHS IPeACTaBHUKIB CTOpPiH Ta
iHmux ocid, aki 6epyTh yuacTth y cupasi (ct. 32 I'TIK Vkpai-
Hu). HatomicTh, 3a0e3eueHHsa II030BY I'OCIOAAaPChKO-IIPOIlECy-
aJBbHUM 3aKOHOJAaBCTBOM JOIYCKAEThCA y OyAb-AKiN cTamii
OPOBAIKEHHA y CIIPaBi, AKIIIO HEBMKUTTA TAKUX 3aXOMOiB MOKe
YTPYOAHUTU YU 3POOUTH HEMOKJIWBUM BUKOHAHHS pillleHHSA
rocmomapcbkoro cyay (cr. 66 I'TIK Ykpaiuu). IIpu oMy cio-
cobamMmu 3abe3ledyeHHs II030BY 3aKOHOJABeIlb BU3HA€E: HaKJa-
IeHHs apelnTy Ha MaiiHo abo IpoIloBi cymu, II[0 HAJIEXKaThb Bif-
moBizaueBi; 3a00poOHY BigmoBimaueBi BUMHATH IeBHi aii; 3a6o0-
poHy iHmEMM ocobaM BUMHATHU [Oil, [0 CTOCYIOTHCA IIpeIMeTa
CIIOpY; 3YIIMHEHHS CTATHEHHS Ha IIiJICTaBi BUKOHABUOTO IOKY-
MeHTa abo IiHIIOro MOKYyMeHTa, 3a AKUM CTATHEHHS 3Iili-
CHIOEThCA y Oe3cmipHomy mopaaky (4. 1 ct. 67 I'TIK Ykpaium).

Ha mizcraBi BHINEBHKJIAZEHOTO0 MOKHA 3POOUTH BHCHOBOK,
1110, 3 OJHOr0 OOKY, 3aII00iKHI 3aX0aN IIicJId IMOJAHHA II030BHOL
3adBU MIiMCHO MOMKYTh HiATH SAK 3a0e3leUeHHsS II030BY i Iei
BUCHOBOK MHiATBePIKYETHCS IIOJOKEHHIMMU, 3aKPilJIeHUMHU Y
ct. 52 3akony Yikpaiam “IIpo aBTOpchKe mpaBo i cyMiskHi
mpaBa”, a 3 iHioro — 3abe3meuyeHHs NOKasiB i 3abe3meueHHs
030BY MAalOTh PiSHUI IIpollecyaJbHUIN peXuM ¥ migcTaBuU OJid
BUMHEHHSA [MUX Pi3HUX OPOIeCYaJbHUX Iill, a TaKOK IIi IOHAT-
TS He € TOTOKHUMHU. TaKuMM UYMHOM, 3aKOHOIaBellb IIOBUHEH
BpaxyBaTHU IPOIleCyaJabHy cuenu@iuHicTh “3a0e3meueHHA JOKAa-
3iB” i “sabesmeueHHs MMO30BY”’, a TAKOX HEMOIKJIHBICTL IIepe-
TBOPEHHs “3a0eslleueHHsA NOKas3iB” Ha “3abesmeueHHA II030BY”,
IIJIAXOM BHeceHHsA BiamoBimuux 3min y I'lIK Yxpaiun.



PO3ILJI 2

TEOPETURO-IIPURJAOHI ITPOBJIEMH
3AXUCTY ABTOPCBRHUX TA CYMIGKHUX ITPAB

2.1. I'HOCeOoJIOTiUHi acIeKTH CTaHOBJIEHHS CHCTEMU IIPaBOBOI
OXOPOHM aABTOPCHKOTO IIPaBa i CyMiKHUX IpaB B YKpaiHi

CBoiM KOpPiHHSM aBTOPCHKO-TIPABOBi oprawizarii YKpainu
cAaraoTh y KiHenpb XIX croairtsa. CTBopeHHA i migapHiCTH ixX
HepospuBHO moB sizana 3 imemamu I.K. Kapneura-Kaporo,
M.JI. Kponusuunsxoro, M.K. Cagoscsxoro, M.B. JIucenka,
iHIMUX BUAATHUX MifAYiB HaAIiOHAJBHOI TeaTpaibHOI Ta My3W4-
HOoi KyabTypu. CimoBa Makcuma Punabcbkoro: “€ mpanmiorwu,
AKUX He MOKHa pPBaTh, HEMOB y Tiji BeH abo aprepiii” Hara-
IYIOTh HaM, IO He MOXKHA BiJOKPEMHUTH iCTOPil0 3aXMCTy aBTOP-
CBKHUX NpaB B YKpaiHi, AKa HapaxXxoOBYye€ IIOHAJ CTO POKiB, Bin
Bciel ictopii mHammoi mepskaBu. 3axXHCT IIPaB aBTOPiB 3aBiKIuU
MAaB 3B SA3KHU 3 aKTUBHOIO I'PDOMAICLKOIO, 0JIATOMIMHOI0 AisiabHi-
CTIO TIEpeOBUX NiAYiB HAIiOHAJBHOI KYJIbTYDPHU.

Y 20-Ti poKM MHHYJIOTO CTOJIITTA aKTHBHO IifJ0 YKpaiHCh-
Ke ToBapmucTBO ApamarypriB i kommosuropiB (YTOIiK), akTus-
HY y4JacTb y pPoboTi siKoro 6paB cBoro uacy apamatypr Mwukosa
Kyominm.

Y 30-60-x poxax s3axHCT IIpaB aBTOPiB B YKpaiHi sgiiicuio-
BaJsio YmpasiiHHsa 3axucTy aBTopchKmx mpaB (Y3AII). ITikaBo
BiI3HAYNTH, IITO0 BOHO HE IMPUNUHAJNO CBOEI HiAIBHOCTI HABITH y
poku BitiHu. PasoM 3 iHIIMMM Aep:KaBHUMHU i IPOMAIChLKUIMU
CTPYKTypaMu YIIpaBJIiHHS eBakyioBaau mo M.Yda (Bamkupis),
Jle BOHO 3[IiMiICHIOBAJIO PO3PAXyHKH 3 eBaKyHOBAaHUMHU YKPaiHCh-
KHMHI aBTOpaMu Ta (DPOHTOBHUKAMM, AKiI mpuisgmam i 3Bepra-
JUCH 0 BCEYKPAIHCHLKOTO YIIPaBJIiHHA 3aXUCTy aBTOPCBKUX
IpaB Ta oro pecnyOJiKaHCHLKUX BiAmiIeHb.

V3AII zaB:xam HAMOJETJIMBO 3aXWIAJI0O IpaBa aBTOPiB, Ha-
Bely Jiuinie oamH mpukJazn. Biaitky 1963 poxy Huinpomer-
poBcbKmuii apamatuuHmuii Teatp im. T.I'.IlleBueHKa 3aMOBUB TO-
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mimaboMy 3aBimyBauy Teatpy M.I. IleueHisbkomy 3mificHUTH
neperaan 1 ecu “Poscynites Hac, aoau” (incuenisamis B. Bopr-
Ka 3a ogHoliMmeHHuM pomamoMm O. AHApeeBa) 3 pocifichbKoi Ha
YKpaiHChKY MOBY. ¥ JIMCTOIIa[i TOTO »K POKY IepeKJiax 0yJo
nepenano aupekilii Tearpy. OgHouacHo MiHicTepCcTBO KYyJIBTY-
PY IOPYYMIO 3POOUTH IIepeKjaj Ijiel II'ecu iHIIIOMY aBTOPOBi.
JdHimponeTpoOBCHKUII TeaTp, He AOYEKABINNCH IEPeKJany Bif
MiHKYyJIBTYpH, 3pOOMB IIOCTAHOBKY BUCTABU, BUKOPUCTABIIU
neperkgan M.I. IleueHispKoro, aje CIJIATUTU HepeKJIagaueBi
OTHOPAa30BY aBTOPCBKY BHUHAropony BimmoBuBcdA. o peui, Bu-
craBa “Poscymite mac, jgogu”’ Oyja IIOKasaHa TeaTpoM b5H
pasis.

Ilepeknagau 3BepHYBCA 3a 3aXMCTOM CBOixX mpas mo Y3AIly.
MiHicTepCcTBO KyJLTYPH Ha 3BePHEHHS YIIPaBIiHHA 3000B A3a-
JI0 3OiICHUTU pO3paxyHKHU 3 IepekJazaueM. I[Biui 3Beprajioch
yupaBiiHHA 6Ge3mocepeqHbO [0 TeaTpy, aje BUHATOpoAa Tak i
He OyJyia BuILTaueHa mepekJanaueBi. Y3AIIl momas 3a mopydeH-
HAM IepeKJIajadya IMM030BHY 3aABY 3 IbOTO MUTAHHSA 10 cyny Hi-
poBchbKOTO paiiony M. [[uminpomeTpoBchbka, axuii 7 rpyaaa 1963
poky y mo3oBi BigzmoBuB. BigmoBuiia Yupasiaiauio i CymoBa Ko-
Jeria 3 MUBiIbHUX cipaB J[HiTPOIIeTPOBCHKOT0 00J1aCHOTO CYIy
(15 mrororo 1964 pokry). ¥ 6epesui 1965 pory Y3AII 3Bepuys-
cA 31 CKaprow B HOPAAKY HATJIALYy OO0 rojoBu [ HimpoleTpoBCh-
KOro 00JIacHOTO CyAy, Bil SIKOTO TeXX OAep:KaB BigMoBY. ¥
yepBHi 1965 pory YmpaBiiHHS 3BepPHYJOCA M0 roJoBu Bepxos-
"Horo Cyny YPCP. Binmosiab 3acTymHHKa I'OJIOBU CYIOBOI KoJe-
rii 3 muBinpHUX cupaB Bepxosuoro Cyay YPCP 6yna mHeraTus-
HOIO.

Hacrynmoioo Oyina ckapra Y3AII y mopAaxky HarJasgy oo
IIpoxypopa Yxpaiucbkoi PCP y sunai 1965 porky. XomiHHsA mo
MyKax TpuBaJo. I Tinmbku B TpaBHi 1968 poky 3acTymHUK TroJio-
Bu Bepxosuoro Cyny YPCP magicaaB mo CymoBoi koJerii 3 1u-
BimbHUX cipaB BepxosHoro Cyny YPCP mporecT y mopsaaKy Ha-
ITJIALY 3a IIi€lo CIIpaBoio. ¥ XBaJioko 3asHaueHoi CymoBoi KoJierii
mei mporect OyJo 3aJ0BOJIeHO, pimienHsa cyny KipoBcbkoro
pationy M. HuinpomerpoBchbka i yxBamy CymoBoi koserii I[mi-
IIPOTIIETPOBCHKOTO 00JIACHOTO CYJy CKAacOBaHO, a CIpaBy OyJio
mepemaHo OO0 CyAy AJid HOBoro posrasany. Haperri, Ha BuisHO-
my sacizanai CymoBoi KoJjerii 3 mMuBiIbHUX cHpaB BepxoBHOTO
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Cyny Ykpaiucbekoi PCP y J[HinmpomeTpoBCbKY OYJI0 POSTIAHYTO
Ha BimkpurTomy 3acimamui cupaBy 3a mo3oBoMm ¥Y3Ally B inTepe-
cax Ileuenispkoro M.I. no IHIiITpOIeTPOBCHKOTO ApPaMaTUYHOTO
TeaTpy. ByJio IpUUHATO pillleHHs: T030B 3aJ0BOJbHUTH, CTSIT-
HYTHU 3 TeaTPy aBTOPCHKY BUHATOPOXY.

KoudrixTHa cupaBa, Ipo AKYy IIOMHO PO3MOBimaoch, TPHU-
Basa 3 7 rpyaua 1963 poxy mo 26 BepecHs 1968 pory i Oyna
YCHIiIITHO 3aBepIlieHa 3aBAAKU HANOJErJUBUM 3YCHUJJIAM
Y3AlIly.

3asHayeHUN IePioJ] PO3BUTKY YKPAiHCHKOTO aBTOPCHKOTO
IIpaBa y PagAHCbKI yacu IIOB sA3aHUI 3 gicro coro3Hux OCHOB
aBTOpcbKoro mpasa 1925 i 1928 pp., a TakoK IPUHHATOrO Ha
ix posBuTok 3axkoumy ¥YPCP “IIpo aBTropchke mpaBo” Bim 6 Jro-
Toro 1929 p. Xoua 3a3HaueHi aKTHu i mepegbdbavasy MOKJINBICTD
TIPUMYCOBOTO BUKYIY aBTOPCHKOTO IIpaBa Ha OyAb-AKWii TBip 3a
pimresuam Ypany CPCP a6o YPCP, npore, posriasagaan e K
BUHATKOBUU 3axijJy, AKWU HA IPaAKTUIIl MaiiKe He 3aCTOCOBY-
BaBcs. 3a BciMa aBTOpaMi BHM3HABAJOCS BUKJIOUHE IPaBO Ha
CTBOPEHi HUMU TBOPHU, sdKe 3a 3akoHoM 1925 p. MajIo UYMHHICTH
mpoTrsaromM 25 poKiB Biff MOMEHTY MePIIIOro BUAAaHHS abo mepIio-
ro my0JiYHOTrO BUKOHAHHSA TBOPY, a 3 1928 p. cramo moBiuHUM
mpaBOM aBTopa BimHocHOo OinbIrocti TBopiB. IlepembauaBcsa i
mepexiJ aBTOPCHKUX IIPaB J0 CIIaAKOEMIIiB Ha mepion 15 pokis
micasa cmepTi aBTOpa. BuKOpHMCTaHHA TBOPIB MOIyCKaJoCd He
iHakIlle sIK Ha OCHOBi JOTOBOPiB 3 aBTOpaMu, YMOBU AKUX I0O-
CUTH OeTaJIbHO PeryJoBalnch 3aKOoHOM. Pasom 3 Tum OcHOBU
aBTOPCHKOT'O IIpaBa MiCTUJIM AOCUTH IINPOKUI MEpeJik BUIIA-
KiB BiJIbHOrO BUKOpHCTAHHsS TBOPiB. Tax, He BBasKaJIMCSa IMOPY-
IIIeHHAMX aBTOPCHKOTO IIpaBa: MepeKJiaJ TBOPY iHIIIOI MOBOIO;
BUKOPHUCTAHHSA YY»KOT'0 TBOPY [IJIsI CTBOPEHHSA HOBOT'O TBOPY, CY-
TTEBO BiJ HBOTrO BiAMiHHOTO; HyOJiuHe BUKOHAHHA UYXKHUX
ony0JiKOBaAaHMX TBOPiB 3 BHUILIATOIO aBTOPY TOHOPApPY TOIIO.

Or:xe, OcHOBU aBTOpchbKOro mpaBa i 3akonm YPCP “IIpo as-
TOpPChbKe MpaBo” IIJIKOM BiAOBiZaJM AYXYy CBOTO Uacy. 3BUUAM-
HO, KOJI0O HaJaBaHMX YKPaiHCBKUM aBTOPaM IIPaB He MOYKHA
O0yJI0O IOPiBHATH 3 IIpaBaMHu, AKi rapaHTyBaJIUCSA aBTOpPaM JAep-
JKaBaMM — yYacHUIIMY BepHCHKOI KOHBEHIIi1 TPO OXOPOHY JIi-
TepaTypHHUX 1 XyZoKHiX TBopiB. IIpoTe mammii eram HeoOXimgHO
PoBrIAmaTH SIK IIePioJ IIOCTYIIOBOTO BiTHOBJIEHHS i PO3IIMpPEH-
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HS OXOPOHU aBTOPChKUX mpaB. IOpuamuHo-TexHiuHi AKOCTi
OcuoB 1928 p. Oysim JoCUTH BUCOKi: HEBUIIQIKOBO BeJINKA KiJb-
KicTh TIpaBWJ 3 HUX OyJM HepeHeceHi MpaKTUUHO 0e3 3MiH 10
HACTYITHOTO 3aKOHOJaBCTBA.

Ha mouaTtry 60-x pokis mig vac kopudikailii 3akoHOgaBCTBA
OyJ0 BUDPIIlIeHO BKJIOUUTH B3aKOHOJZABCTBO IIPO aBTOPChKE
TpaBoO AK caMoCTiiiHWH po3nis mo OCHOB IUBIJIBHOTO 3aKOHO-
masctBa Corosdy PCP i corosHux pecuny0OJik # J0 IUBLIBHUX KO-
IIeKCiB coio3HmX peciyOaik. ITosoKeHHA PO aBTOPCHKE ITPABO
yBifimmao go Posginy IV OcHoB IuBiJIBHOTO 3aKOHOJABCTBA
Corozy PCP i comosuux pecuy0sik Bim 8 rpymaa 1961 p. ta mo
Posginy IV ITuBinbuoro komekcy Ykpaincbkoi PCP Bim 18 awum-
HA 1963 p. YunHi paminie HopMH aBTOPCHKOTO IIpaBa OyJiu Cy-
TTEBO MEPEerJsaHyTi OJd IIOAAJBIIOr0 PO3IINPEHHS IIPpaB aBToO-
PiB, 3MilTHEeHHA IX IMO3UIiY y BijHOCHMHAX 3 OopraHisaliamu, AKi
BUKOPHUCTOBYIOTH iX TBOPH, J€AKOTO CKOPOUEHHS MIEPEJIiKy BU-
JyUYeHb 3 aBTOPCHLKOTO IIpaBa.

Y 1973 pomi, komu Pagsachruit Coro3 craB yuacHuKoM Bce-
CBiTHBOI KOHBeHIIil mpo aBTOpCchKe mpaBo 1952 p., v pansuch-
KOMY 3aKOHOJABCTBi OyJIO BIlepIile 3aKpillJIeHO IIPaBO aBToOpa
Ha IepeKJiaJ TBOPY, A0 25 PoKiB 30igbIIUBCS CTPOK Aii aBTO-
PCBKOTO IIpaBa IIicJisi cMepTi aBTopa ToIimo. BHeceHi 3MiHu
oJlep:KaJIu MINPOKY IMiATPUMKY TBOPUOI iHTesireHii.

IIle 1938 pory OyJsio cTBopeHo BcecoiosHe ympaBiiHHA 3
oxopoHu aBTopcbKux mpas (BYOAII), mo ckjiangy sSKOro yBiii-
mioB Y3AIL. Ha 6azi BYOAII y 1973 p. 6ysio cTtBopeHo Bce-
Ccol03He areHTcTBO 3 aBTOpchbKux mpaB (BAAII), mo ckiaany
AKOTo yBilmIo YkpaiHcbKe pecnyOJiKaHChbKe BigmgimeHHs
BAAII (YPB BAAII). 3romom YPB BAAII 6ysio peopraHizosa-
HO B YKpaiHCbKe pecnyOJiKaHChKe areHTCTBO 3 aBTOPCBKUX
npaB (YPAAII), axke majyio meBHY aBTOHOMilO, AifiJi0 HA TOCII-
PoO3pPaxXyHKOBUX 3acalax.

IlepeBakua OinbIIicTh cmeliiajictiB, moumHaouum 3 70-x
POKiB, BifcToMOBaJia HEOOXiAHICTEL IMOAAJBIIIOrO 30JMMKEHHS pa-
IAHCHKOTO aBTOPCHLKOTO IIpaBa 3 NPUHIIMIAMHU PEryJioBaHHS
aBTOPCHKUX BIJHOCHH y OiJIBIITOCTI pO3BUHEHUX KpaiH. 3 IIiero
METOI0 IIPOIIOHYBAJIOCS TPUBECTU aBTOPChKE 3aKOHOIABCTBO Y
BiIIIOBiAHICTh IO BMMOT OCHOBHUX Mi’KHApPOAHUX KOHBEHIIiH,
30KpeMa BUJIYYUTHU 3 HBOTO TaKi BUIIaJKKU BiJILHOIO BUKOPH-
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CTaHHSA TBOPiB, K iX BUKOPHCTAHHS B KiHO, Ha TejebaueHHi,
pazmio Tomio. IIpo cBoe OaskamHSA i TOTOBHiCTH migmmcaTu
BepHcbKy KOHBeHIII0 He pas3 3aaBiasas Ypag CPCP. Is Bpaxy-
BaHHAM IILOTO OyB po3poliseHuii pos3mia “ABTopcbKe IIpaso”
OcHoB nusinbHOro 3axoHomasctsa Corposy PCP i pecny06uik,
npuitnatux BepxoHoio Pagoio CPCP 31 Tpasusa 1991 p.

OcHOBU ITMBiIBHOTO 3aKoHOZaBcTBa 1991 p. BUKJIOUUIU
BiJIbHe BUKOPUCTAHHA TBOPiB Y KiHO, Ha pajio i TesebauenHi, a
TaKOoXK IIyOJiuHe BUKOHAHHS ONyOJIiIKOBAHMX TBOPiB 0e3 3roau
iX aBTOPiB, POBIIUPUJINA KOJO OXOPOHIOBAHUX TBOPiB, IMOJOBKHU-
JIX CTPOK Aii aBTOpCchbKOTrO IrpaBa g0 50 pokis micisa cmepTi aB-
TOpa, BIIEPIle BBEJIM OXOPOHY TaK 3BaHUX “CyMiKHUX mpaB”
romo. Ii Ta inmi HOBOBBeneHHss OCHOB OJlep:KaJIU IINPOKY
OiATPUMKY cHelliajicTiB 3 aBTopchbKOro mpasa. IlinamyBaJjoch,
1o moJioskeHusa OCHOB IIMBiJIBHOTO 3aKOHOZABCTBA OyIAyTH PO3-
BUHEHI y BigmoBimHmMx posaizax IMBIIBHUX KOJEKCiB peciyo-
JiK abo y cuemiaJbHMX 3aKOHAX PO aBTOPCHKE IPaBO.

OcHOBU IUBiIBHOTO 3aKoHomaBcTBa 1991 p. manum HaOyTH
yuHHOCTL 3 1 ciuma 1992 p., omgHak, y 3B’sI3Ky 3 posmamoMm Pa-
naacbKkoro Coroady (ocraTourno — y rpyaui 1991 p.) — mporo me
BimOysocs.

3 yTBOpeHHAM YKpaiHu sSK CAMOCTiiHOI Aep:xaBu i opieHTa-
Imiero il Ha PO3BUTOK MiKHApPOAHUWX BiAHOCUH, y Hill cTaB Bif-
YyBaTHCA HENOCTATHIN pPiBeHb OXOPOHM IIPaB aBTOPIB i BiacyT-
HiCTh OXOPOHU CYMi’KHMUX IIpaB (IpaB BUKOHABIIiB, BUPOOHUKIB
doHorpam i opramisarmiii moBieHHs1). Bunukia morpeba 3MiHMN
YUHHOTO 3aKOHOJABCTBa y cdepi aBTOPCHLKOTO IIpaBa i Ipuse-
IeHHSA WOro y BiANMOBiAHICTE 3 MisKHAPOZHUMIN HOPMAaMMU.

3abesneueHHA JOTPUMAHHSA aBTOPCHKOI'O IIPaBa i CyMiHUX
IIpaB ITPABOBOJIOALIBIIIB YKpaiHu i 3apybiskHUX KpaiH B YKpai-
Hi OyJsio mokJameHo Ha [lep:kaBHe areHTCTBO YKpaiHu 3 aBTO-
PCBKUX i CyMisKHUX IIpaB, CTBOPeHe BigmoBigHO no YKazy Ilpe-
sugeHTa YKpainu Big 6 6epesusa 1992 p. Ne75 “IIpo HeBigkIan-
Hi 3aXoau IMOAO COIiaJIbHOTO 3aXHCTy HisgdiB JiTeparypu i
MUCTEIITBA B yMOBaXxX IEPexoay A0 PUHKOBUX Bimmocmu”.

Bignosigumo mo mocranoBu Kabimery MiHicTpiB YKpainu Bifg
25 6epesua 1992 p. Ne154 6yao cTBopeHo [ep:kaBHe areHTCTBO
3 aBTOpchbKUX i cymikHuX mnpaB npu Kabimeri MinmicTpis
Yrpainu (JAACII Ykpainu) Ha 6a3i YPAAII.
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TomoBuumu 3aBganuamu [JAACII Ykpainu Oymm:

+ 3a0esIeyeHHA JOTPUMAHHA aBTOPCHKOTO IIPaBa i CyMiKHUX
npaB oci6 YKpainm, AKMM HaJeKUTHh aBTOPCbKe IpaBo, i
0cib iHmuxX KpaiH, IKMM HaJIeXKUTh aBTOPCHKE IIPAaBO;

* AKTWUBHE CIPUSAHHSA MIiKHAPOJAHUM HAYKOBUM 1 KYJb-
TYPHUM OOMiHaM;

* BJIOCKOHAJIEHHA 3aKOHOMAaBCTBAa B TaJjiy3i aBTOPCHKOTO
IpaBa i CYMiKHUX IIpaB;

- 3abesmeueHHA yuacTi YKpaiHum B Mi’KHapomHili cucrte-
Mi 0XOpOHHU aBTOPCHLKOTO IIpaBa i CyMiKHHUX IIpas.

HJAACII Vkpaimu crajo opraHoM [Aep:KaBHOI BMKOHaBYOL
BJIAQAM i IpaKTHYHO HAOYJIO cTaTycy HOep:KaBHOTO KOMIiTeTy.
ATeHTCTBO CaMOCTiiHO BUXOAMJIO HAa Mi’KHAPOIHUIN iHTEJEKTY-
aJILHUU PUHOK, iH(opMyBaJio iHo3eMHi hipMu Ipo HOBMHKHU Y Ta-
Jy3i HayKH, JiTepaTypu, MUCTEIITBA, ITPOIIOHYBAJIO yBa3i mapTHe-
piB AK KHUTH, 1110 IOOAYUIN CBIiT, TaK i pyKOIMCH aBTOPiB, YKJIAa-
JaJio 3a MOPYYEHHAM 0cCib, SKMM HaJIe’KUTH IIPaBO, eKCIOPTHI Ta
immoptHi KoHTpakTu. CBoto misabHicTs HAACII Vkpainwm 3miii-
CHIOBaB 3a PaXyHOK KOMiCililHMX BigpaxyBaHb 3a HaJaHHS IIOCIYT
YKPaiHChKUM i 3apyOisKHUM 0oco0aM, SKUM HaJIe:KaTh IIpaBa.

ArentrcTBoM OYB IiArOTOBJIEHMH HPOEKT 3aKOHY YKpaiHu
“IIpo aBTOpPCHhKE IIPaBO i cymi:kHI mpaBa”, mpuiitHATOro BepxoB-
Hoto Pamoro Vkpainu 23 rpyaua 1993 p., mOJ0KEHHS SKOTO
BIAIIOBimaOTh MidKHAPOOHUM CTaHIAPTAM.

3a momaHHAM ATreHTCTBa Big0OyJiocs IpHMeTHAHHA YKpaiHu
o BcecBiTHBOI KOHBeHIIII Tpo aBTOpPChKe MpaBo, M0 BepHChKOL
KOHBEHIIil IIPO OXOPOHY JIiTepaTypPHUX i XyITOKHIX TBOPIB.

HAACII Ykpainu MaB [JOCBiJ IpOBeJeHHS MAacIITaOHUX
MiskHapomguux 3axofiB. Tak, y 80-90-x pokax MHUHYJOTO CTO-
adirra y Kuesi Bigbynuca kourpec MixkHapomHoi KoHbpemeparrii
ToBapucTB aBTopiB i KommosurtopiB (CISBAK), Kpyrai croau
ONUCBMEHHUKIB i BuaasIiliB €Bpomu, MiKHapomHi mysmuHi de-
CcTUBAJi, ceMiHApW ApaMaTypriB.

HTAACII 6paB akTUBHY y4acThb y AisgJabHOCTi BcecBiTHBOI op-
ragizarii iHTenexkTyanbHol BaacHocTi (BOIB), cmiBpobiTHMuaB 3
Biggimom aBTopchkoro mpaBa IOHECKO, maB mBOCTOpPOHHI
yroiu TpPO B3aEMHE IIPENCTAaBHUIITBO iHTEPECIiB 3 PAIOM €BPO-
meficbKux Kpai". IlocrifinmMu mapTHepaMu ATeHTCTBa OyJin
IecATKU iHOo3eMHUX (ipm €Bponu, Amepuru, Asii.
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ABTopH, iHTepecu AKUX IIPEACTABJSAI0 ATEHTCTBO, Iepeja-
BaJu oMy (3a JOTOBOPOM) BUKJIIOUHI IIpaBa Ha MyOJiuHe BUKO-
HaHHsA, OyOJiuHmii mokas i myOJiuHe CIOBiIleHHS HaONCAHUX
HUMU JiTepaTypHuX i XymoxkHix TBopiB. 1li mpaBa oxommoBain
Bci hopMU BUKOPUCTAHHSA TBOPiB: KMBE BUKOHAHHSA, 3BYKOBUH
3aImnc, MexaHiuHe BiITBOpPeHHS TOIIO.

AreHTCTBO 3aXHUINAJI0 MAaHOBI Ta 0COOMCTi IMpaBa aBTOPiB.

Iz 23 TpaBua 1998 pory mpu AreHTcTBi QyHKIioHYyBajsa
KoucynpraTuBHA paja 3 MPeACTaBHUKIB aBTOPCHKOI IpoMajiCh-
KOCTi, BigmoBimaJlbHUX MpaIliBHUKIB MiHicTepcTB i BioMCTB.
Ha miit o6roBoproBajnca akTyaJbHiI IIpodjeMu 3aKOHOTBOPUOL
poboTu, ysroAsKyBaJucsA PO3MipH BimipaxyBaHb 3a HaJgaHHA IIO-
cJayr 3i 300py, PO3MOAiNy i BUILJIATH aBTOPChKOI BUHATOPOMIH.

VYrasom Ilpesumenta Ykpaimum Bigm 13 OGepesusa 1999 p.
Ne250 “IIpo 3miHM B cucTeMi IeHTPAJIbHUX OPraHiB BUKOHAB-
yoi Biaamm YKpaimu” Oyjao cTBopeHO JlepkaBHUII KoMmiTeTr
VKpaimu 3 muTaHh HaYKM Ta iHTeJEKTYyaJbHOI BJIACHOCTI Ha
0aszi MinicrepcTBa YKpaiHu y ciipaBax HayKH Ta TeXHOJIOTiii,
Hep:kaBHOTO IaTeHTHOTO BimomMcTBa YKpainum ta [lep:xaBHOTO
areHTCTBAa YKpaiHM 3 aBTOPCBKUX i CYMiKHUX IIpaB, AKi OyJnu
JikBimoBami. Yxasom IIpesumenra Ykpainm Bigm 13 cepmHsa
1999 p. Ne987 Gysi0 saTBepasxeHo IlomoxxkenHs mpo JlepkaBHUMA
KoMiTeT YKpalHU 3 IUTaHb HAYKU Ta iHTeJEeKTyaJIbHOI BJIACHO-
cTi, BiAIIOBiZHO IO AKOro HOBHOBaKeHHA llep:KIaTeHTy Ta
HTAACII Ykpainu O0yJio moKJIafeHO Ha 3a3HaveHuit Komirer.

3rigao 3 Yrasom IlpesunenTta Ykpainu Big 15 rpymaa 1999 p.
Nel1573 “IIpo 3MiHM y CTPYKTYPi IeHTPAJIbLHUX OPraHiB BUKO-
HaBYOl BiIamu”’, oKpim iHmoro, 6yJo BU3HAHO TaKUM, IIIO BTpAa-
TUB YMHHICTBL, BuInesraganuii Ykas Ilpesumenrta YKpainum Bifg
13 6epesua 1999 p. Ne250, Tta yrBopeno MimicTepcTBo ocBiTH i
HayKu YKpaium Ha 6asi MimicTrepcTBa ocBiTtm, mayku Ta [ep-
JKaBHOTO KOMiTeTy YKpaiHu 3 MUTaHb HAYKU Ta iHTEJEeKTyaJib-
HOI BJIACHOCTI, 1110 OyJiu JIiKBigoBaHi.

Bigmosigmo mo IlonmosxkemHa mpo MiHicTepeTBO ocBiTH i
nayku Yipainu (MOH Ykpaiuu), saTBepmsxenoro Ykasom Ilpe-
suneHTa Ykpainmu Bim 7 uepBHa 2000 p. Ne773/2000, MOH
Yikpaiau crajsio rosoBHUM (IIPOBIAHWMM) OpPraHOM y CHUCTeMi
IeHTPaJbHNX OPTaHiB BUKOHABYOI BJIaAu i3 3a0e3meueHHsa pea-
Jisarmii mep:kaBHOI HOJITHUKHM y c(epi ocBiTH, HAYKOBOI, HAYKO-
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BO-TeXHiuHOI, iHHOBAIIiiHOI AiAJABHOCTI Ta iHTEJEKTyaJabHOI
BJIACHOCTI.

Kab6imer MinicTpiB Ykpainu mocramnoBoio Big 4 kBiTHa 2000 p.
Ne601 yrBopuB y ckaani MOH Vkpainu [lepsxkaBHUE mgemapTa-
MEHT iHTeJeKTyaJbHOI BJIACHOCTI AK YPAOOBUII OpraH mep:;KaB-
HOTO ymOpaBJiHHA, a moctaHoBoio Big 20 uepsua 2000 p. Ne997
3arBepauB IlonosxkerHa npo [lep:kaBHUY IemapTaMeHT iHTeJeK-
TyanbHOi BaacHocTi (IIIIB).

Or:xxe, MOH Vxkpaiau ta [J[IB cramu mpaBoHacTymHUKaAMU
HJAACII YkpaiHu B YacTUHI 3ifiCHEHHS OEpP:KaBHOI HOJITHKM
B rajiy3i aBTOPCBHKOI'O IpaBa i CYMisKHUX IIpaB, TOOTO B3AJU HaA
cebe meprKaBHO-PO3MOPAIYL PYHKILII.

Hna peasisamii GpyHKII 00 KOJEKTHUBHOTO YIPaBJIiHHSA
MailHOBUME IIpPaBaMHu Cy0 €KTiB aBTOPCHKOTO IIPaBa i CyMisk-
Hux npaB Ha 0asi JAACII Ykpainu BigmoBigHO MO0 HaxKasy
MOH Vxkpainu Bixm 7 uepBHa 2000 p. Nel77 6Gysa0 cTBOpPEHO
Hep:xkaBHe mnigmpumeMcTBO “YKpaiHChbKe areHTCTBO 3 aBTO-
pcbrux Ta cymiskamx npas” (III YAACII, ake craso nmpaBoHa-
crynaukoM JJAACII YKkpainu B yacTuHI 34iiCHeHHS KOJIEKTUB-
HOTO YIIPABJIIHHA MallHOBUMHU IIpaBaMU aBTOPiB).

OIT YAACII manexxuthb no chepu ynpasiainaa MOH VYkpai-
Hu Ta nigmopaakoBano [IIB. Metoro iioro fidgabHOCTI €
yIpaBJiHHA Ha KOJEKTUBHIA OCHOBI MaWHOBUMM IIpaBaMu
cy0 €KTiB aBTOPCHKOro mpaBa i (a60) cymikuuX npas (myoJaiuae
BUKOHAHHS, 30KpeMa Ha panxio i TesebaueHHi, BiITBOpPeHH:A
TBOPiB 3a JOMOMOTI0I0 MeXaHiuYHOIT'0, MarHiTHOro Ta iHIIIOrO 3a-
MICY, PEPOAYKYBaHHSA, TUPAKYBaHHA TBOPiB 06pasoTBOPUOTO
MUCTEIITBA y IIPOMMCJIOBOCTi, BiITBOPeHHS ayAioBidyaJabHUX
TBOPiB UM 3BYKO3aIlMCiB TBOPIiB B OCOOMCTHX I[iJIAX TOIIO),
COPUSHHSA 3a3HAYeHUM Ccy0’e€KTaM IIOJO0 IlepedaHHS IIpaB Ha
BUKODPHMCTAHHSA TBOPiB HAyKW, JiTepaTypu i MuUCTernTBa Ha iH-
IUBiyaabHilI OCHOBi, IIPEACTABHUIITBO iXHiX iHTepeciB y mep-
JKaBHUX i 'PpOMAaJiCbKMX OpraHaxX Ta OpraHisamiax, 3OifiCHeHHS
3a popyuenuam I[JIIB oxkpemux (mep:xkaBHux) ¢yukriiii. Cepen
OCTaHHIX, AKi BUKOHYe ATEHTCTBO, € 3a0e3lMeUueHHs Aep:KaBHOIL
peecTpallii aBTOPCHLKOrO IpaBa Ta JOTOBOPiB CTOCOBHO IIpaBa
aBTOpa Ha TBip.

Y 2002 pomi MimicTrepcTBoM ocBiTH i Hayku YKpaimum 0yJo0
CTBOPEHO JAep:KaBHe mmiampueMcTBo “IHTensaxuct”, sAKe 3abes-
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nmeuye Bupady (Ipojgak) KOHTPOJBHUX MapoK AJIA MapKyBaHHSA
OPUMIPHUKIB aymioBidyaJabHHX TBOPiB, (hoHOrpam, Bimeorpam,
KOMII I0TePHUX IIporpaMm, 0a3 HaHUX Ta BeleHHA CIUHOro pe-
€CTPY OJeP:KyBauiB X MapoOK BiAHOBimHO M0 3aKOHY YKpaiHu
Bim 23 Gepesusa 2000 p. “IIpo mapKyBaHHS ONPUMipHUKIB aymio-
Bi3yaJbLHHX TBOpPiB, (hOHOTPaAM, BieorpamM, KOMII IOTE€PHUX IIPO-
rpam, 6a3 ganux” (B pemakiii Big 10 jgumaa 2003 p.).

OT:xe, B TaKOMY HANPAMKY Bim0yBajiocsi CTAHOBJIEHHS CH-
CTeMH IIPAaBOBOI OXOPOHM aBTOPCHKOIO IIPpaBa i CYMisKHMX IpaB.
Axi x mepcrekTuBu ii PO3BUTKY?

Sk BacBimuye cBiTOBMII MOCBiZ, BUBasKeHa Ta IIOCJIiOBHA IIO-
JIITHMKA B rajysi aBTOPCHKOTO IpaBa i CyMisKHUX IpPaB € BaXKJIU-
BUM YMHHWKOM YCIHIIiIITHOTO PO3BUTKY Jep:KaBu. be3 Hel Hemuc-
JUMi aHi TOJOJaHHA KPU30BUX ABUII], aHi 3aBOIOBAHHSA BUCOT B
€KOHOMIiYHOMY, CYCIiJIBHOMY PO3BUTKY.

Yum xapaKTepusyeTbCsA HUHINIHIN cTaH HaAI[iOHAJBbHOI CH-
CTeMU OXOPOHUW aBTOPCHLKOTO TMpaBa i cymiskHuMX mpaB? ki mwu-
TaHHS € Haurocrpimmumuy, HesBupimenummu? Ha mio moxke i
BIIPABi pO3paxoByBaTU Jep’KaBa 3a YMOBHU 3MiMICHEHHA TPOIY-
MaHOI0, I[iJIeCIPSIMOBAHOI0 Kypey Vv miii chepi?

ITepwe. TpuBae crIagHUMN, CYyIIePEUINBUHN IIPOIEC 3MiHU CH-
CTeMH TeaTpaJibHOTO, KOHIIEPTHOTO, BUAOBUIIIHOTO KUTT, IO
CKJIajlacsAd MPOTATOM JECATHJIITTS iCHYBaHHS aJMiHiCcTpPaTMBHOL
cucTeMH, BiAmoBimaJsia TomimiHiM ymoBam, OyJja HmeBHHUM BHUpa-
30M cycIiJibHOI cBimomocti. HaTomicTs Hapom:KyoOThCSA HOBi
dopMHU KYJIbTYPHO-MUCTEI[BKOT'O OYTTs, IO CIIOHYKAIOTHCSA TeX-
HiYHUM IIPpOTPEecoM, CBiTOBUM IIIOY-TOCBiIOM, PUHKOBOI KO-
MepIriagisaifieio BigHocuH. 3aBIaHHS OepP:KaBU — CBOEYACHO i
KBaJi(pikoBaHO BimpearysaTu Ha 0oJiroue IJA CYCIiJIbCTBAa BHU-
TiCHEHHS OJHUX MUCTENbKWX SABUI iHIIMMU, MaKCUMAaJIbHO
3MEHIIIUTH HEeTaTUBHUU e(eKT IILOTO BUTiCHEHH:A, 3a0e3IeUnTn
KepoBaHYy IIJIaBHICTH Imepexony OO HOBOI AYXOBHOI, eCTeTHUYHOIL
AKOCTi, B3aXWCTUTH KOHCTHUTYIIiliHE NOpaBO aBTOPiB TBOPiB
HayKH, JiTepaTypu, MUCTEIITBA, apTUCTiB-BUKOHABIIiB, TBOPIIiB
3BYKO- 1 BifeosammciB, KOMI' I0OTEePHUX IPOrpaM Ha BOJOLIHHSI,
KOPUCTYBaHHSA Ta PO3UOPAMKEHHA pe3yJbTaTaMHU CBOe€i iHTe-
JEeKTyaJIbHOI IIpailii.

Ha mpakrumi & 6aunmmo, K HallioHAJbHA aBTOPChKAa eJita
3BOAUTHCA OO0 PiBHA KeOpakiB (HEIPUXOBAHO IIipaTChbKUMU
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cnoco0aMu BUKOPUCTOBYIOTHCA TBODPH, HAPOIKeHI HATXHEHHOIO
mparneio TUChMEHHUKIB, KOMIIO3UTOPiB, XYAOKHUKIB, MaliCTPiB
TeaTpy i KiHO, JOCJIMHUKIB y PiSHHX ranyssax (QpyHIaMeHTaJb-
HUX Ta TPUKJIATHUX HAyK, PO3SPOOHUKIB KOMII’IOTEPHUX IIPO-
rpaM Ta iHINWX), AK IIUHIYHO BiBEpPTO PO3rpaboByeTHCA Oep-
skaBa (O0mKeT HACTiINJIWMBO OOMWHAIOTH COTHI MiJIBHOHIB rpu-
BEeHb MHOJATKiB, IO iX IOBMHHI IJIaTHUTH 3alKIKi KOJIEKTHUBU
Ta OKpPeMi BUKOHABI[i — II[OPOKY BOHU BUBO3ATH 3 YKpaiHu
minbiionu gosapiB CIIMA), sk HeXTYIOThHCS HOPMHU 3aKOHY, 3y-
XBaJI0O 3HEBAKAIOThCA 1HTEepecu KyJbTypHU AiJIKaMU TiHHOBOI iH-
oycTpii 3 uMCIeHHMX KasWHO, HiYHUX KJY0iB, CTymiii 3BYKO-
Bieo samucy (miAJBHICTD AKUX (PAKTUYHO 3HAXOAUTHCA II03a
ITPABOBUM IIOJIEM BiJHOCUH 3 aBTOPaMU, 3 iIHCTUTyTaMM BJIAJN).

I pyze. Herapasgu y cdepi KyJbTypu, aBTOPCHKOTO IpaBa i
cyMikHUX TpaB Habyau B YKpaiHi HeGesmeuHOro MaciiTaldy,
3arpos3yinBoro xapakrtepy. llomosaHuA iX MOMKJIWBe JIHUINlE 3a
YMOBU BXKUTTSA [IEPIKAaBHUX 3aXO0iB CHUCTEMHOTO XapaKTepy,
€HepTrillHOro Ta PiIIydyoro IMBiIi30BAHOTO0 PUHKY iHTEJEKTY-
aJIbHOI BJIACHOCTI.

Muerbes mepeayciM IIpo IIOJ0JaHHA TPAAUIIINHOI HeJOOI[iHKY!
B eKOHOMIiUHOMY, COIliaJIbHOMY, CYCHiJIbHOMY JKUTTiI KpaiHu 3HAa-
yeHHA 00 €KTiB aBTOPCHKOro IpaBa i cymixkuux mpas. Ile, 30-
KpeMa, JTa€ThCs B3HAKM IIPY BU3HAUEHHI A:Kepesl HaAXOMKeHHS
KOINTiB 70 GIOAKETY, KOJU II03a yBaroio Mep:KaBU 3aIUIITAETHC
BeJIMUe3Ha TraJjys3b cydacHol iHAycTpii, B aKiii obepraioThcs
MiJTBAPAHI CyMM KOIITIB 3 MiJTBUOHHUMU CyMaMW HECTATHEHUX
nogatkiB. Tum uacom y CIIA migmpmemcTBa Ta opramisaiiii,
nos's3aHi 3 ycima (gopmMaMy JIilleH30BAHOTO BUKOPUCTAHHS
06'€KTiB aBTOPCHKOI'O IIPaBa i CyMisXKHUX IIpaB (3BYKO- Ta Bifeo-
3ammcH, KiHemarTorpad i KHMIOBUIAHHS, KOMII IOTEPHI IIporpa-
MU Ta iH.), II[OPOKY JalOTh M0 5 BifICOTKiB BHYTPillIHLOTO BaJIOBO-
0 TIPOAYKTY. SIKIIO K TOBOPUTH PO IMPUOYTKM, TO BOHU TEpe-
BUINYIOTh MOKA3HUKU TAKWX Trajays3eil, AK JiTaKoOyAyBaHHS Ta
ClIbCBKE TOCIIOapCTBO. AHAJOTIUYHY KapTUHY MOKHA HOOAUUTH
B Himeuuwnni, fAnowii Ta immmx posBuHeHUX KpaiHax. IIpamuii
pesyJbTaT IIPaBOMipHOTO, YIOPAIKOBAHOTO BUKOPUCTAHHA
06'€KTiB aBTOPCHLKOI'O IIpaBa i CYMiKHHX IIpaB y 3arajbHOAep-
JKaBHUX MacIiiTabax — COTHi THCSAY MOCTiMHMX POOOUYMX MicCIb,
BifUyTHe 3MEHIIEHHA ITipaTcTBa y cdepi 3ByKo- i Bimeoszamwmcis,
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KHUTOBUJAHHSA, MOIIMPEHHS KOMII IOTEPHUX IIPOrPaM TO03BOJIATH
HaIIii gep:xaBi BUpIiMINTH He TiAbKKM HAWOJAMMKUYI IIOTOUYHi, a i
HepCIeKTUBHI 3aBIaHHsA, a caMe:

+ CYTTEBO TOJINIIUTH MaTepiajJbHE CTAHOBUINE NUCHMEH-
HUKiB, KOMIOO3UTOPiB, XYAOKHUKIB, MalicTpiB TeaTpy i Ki-
HO, BUKOHABI[iB, apXiTeKTOpiB, PO3POOHUKIB KOMII I0TEpP-
HUX IporpaM Ta iHIINX;

+ BiAUYYTHO HAIOBHUTU [Oep:KaBHUU Oiom:keT (a HIeThcs
PO COTHI MiJILIIOHIB I'PUBEHHb HECTATHEHUX IIOJATKiB);

* IOKpamuTy (hiHaHCYBaHHA BITUMSHAHOI KYJIBTYPU 1 HayKU;

+ 3a0e3IIeunTy BUKOHAHHA YKPAaiHOI MIXHApOZHUX 3000B d-
3aHb y cdepi oXopoHH 06 €KTiB aBTOPCHKOroO IpaBa i cy-
MiXKHUX TIPaB;

+ iHTeHcHU(iKyBaTH IIPOIEC BUTIJHOTO PO3BUTKY MiXXKHAapPOJI-
HUX AYXOBHUX OOMiHIB, IepII 3a BCe IMJIAXOM €EKCIOPTY
IpaB Ha TBOPU HAYKH, JIiTepaTypH i MUCTEITBa, i TUM caM-
UM — 30iJBIIINTH BAJIOTHI HAAXOMKEHHS 0 Jep:KaBHU.

Cdepy aBTOPCHLKOTO IpaBa i CyMisKHMX IIpaB HE0OXimHO pos-
TJISIIATH SK CKJIAJAOBY YAaCTUHY MEePyKaBHOI ryMaHiTapHOI ITOJIi-
TUKHU, AK CKJAJ0BY YaCTHUHY I'OCTPOI Ta aKTyaJbHOl y CYy4acHO-
MYy CBiTi mpobjeMu mpas JIIOOUHU, TiHHOBOTO CEKTOPa €KOHOMI-
KM, YCIIIITHOTO PO3BUTKY HAIIOHAJIBHOI KYJIbTYPH.

SArmro YKpaiHa Irparte cJaigyBaTy KpallluM CBiTOBUM 3pasKaM
(a ampTepHATUBU IILOMY HEMAae), TO HEOOXiMHO KYJIbTUBYBATHU
IIPaBO IMBiJIiI30BAHOr0 KOPUCTYBAaHHS OyAb-AKUM TBODPOM, OyIb-
KUM, Oyab-7e, 3a OyIOb-aKkux obocraBuH. MaeMo 4iTKO 3po3yMiTu:
3aKOHM aBTOHOMHOTO (HApisHOIro) PO3BUTKY ABOX (OpPM iHTeJeK-
TyaJbHOI BJIACHOCTI — aBTOPCHKOTO IpaBa i MATEHTHOTO TpaBa
— He MOKYTb irHOPYyBATHCh, OCKiJIBKIM 00’€KTH i 3MiCcT OXOpOHU
He CIIiBHagamTh. B ychoMy CBiTi OoCch yiKe MOHAM CTO POKiB aBTO-
PCBbKe IIpaBo i maTeHTHe IIPaBO iCHYIOTH Ta e()eKTUBHO (PYHKITiO-
HYIOTBH oKkpemo. O0’eqHAHHA BCiX i BCLOTO IIif OMHUM JaXoM, He-
00XimHicTh KepyBaTuCA TUMH K CAMUMM HOPMATUBHUMU aKTaMU
mo306aBJyieHi OIiJIBHOCTi, JIOTiKM, cylmepedyaTh MiKHapOAHil
OPaKTUIli, 34AaTHI BiIKMHYTH PO3BUTOK HAIIOI KpaiHu Hasaj.

Tpagumniiina HemooIliHKa IIpo0seM, IPO AKi HgeThcd, Mae
MOCTYIMUTHUCA MicleM Tpamguiii Bcinsgkol miaTpuMku chepu as-
TOPCHKOTO IIpaBa i cyMisKHUX mpaB. IlepcieKTUBHICTD IIHOTO —
OYeBUIHA.
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2.2. IIpaBoBi 3acagu 0XOPOHH aBTOPCHKOrO IIpaBa
Ta CyMisKHHX IIpaB 3a 3aKOHOZABCTBOM Y KpaiHu

ABTOpCBHKE IIPaBoO, AK i IPaBo iHTeJEeKTyaJIbHOI BJIACHOCTI B
miJioMy, 3 OrJIANYy Ha 3aBIaHHA, AKi BOHO BHpIIllye, Ma€ BU-
KJIIOYHUN XapakTep i pos3raamaceThbed SIK CYKYIIHICTHL HeMallHO-
BUX (0COOMCTMX) Ta MaMHOBUX IIPaB aBTOPa, IO HAJAIOTHCA
oMy 3aKOHOM: OrOJIOCUTH cebe aBTOPOM TBOPY, JOBOLUTH HOTO
Io Bimoma myOJiKu, BiATBOPIOBATH Ta POIIMOBCIOMMKYBaTH abo
BUKOPHUCTOBYBATH MOr0 OyAL-AKMMHU iHIIIMMU cIIocobaMu i 3aco-
0aMu, a TaKOXK JO3BOJATU iHIIMM 0c00aM BUKOPUCTOBYBATHU
TBip IIEBHUMH CIIOCOOaMMU.

B 06’eKTUBHOMY PO3YMiHHI aBTOPChbKe IIPaBO, SIK Pi3HOBUJI
mpaBa iHTeJeKTyaJIbHOI BJIACHOCTi, € ITMBiJIbHO-IIPABOBUM iH-
CTUTYTOM, AKUN PEryJjioe MeBHY 30BHIIIHLO i BHYTPIilIHLO CIIO-
PiAHEHY KaTeropiro BiJHOCHH, HOB'A3aHUX 31 CTBOPEHHAM i BU-
KOPUCTAaHHAM TBOPiB HayKH, JIiTepaTypu i MUCTEITBA.

Y cy06’eKTUBHOMY PO3YyMiHHI aBTOpPChKe MTPaBO — I CYKYII-
HiCTBH IIpaB, AKi Haje)XaThb KOHKPETHOMY aBTOpPy abo iioro mpa-
BOHACTYIHHKAM Ta iHIIUM Cy0 €éKTaM aBTOPCHLKOT'O IIpaBa, y
3B A3KY 31 CTBOPEHHSAM i BUKOPHMCTAHHAM TBOPY HayKH, JiTepa-
Typu i MUCTEITBA.

Bigmosiguo g0 cr. 435 IlusinbHOro Komexcy Yipaiumm' (masi
— IOIK, IIK Ykpaiau) ta crarti 7 3akony Ykpaiau “IIpo aBTO-
pchKe mpaBo i cymiskHi mpasa” (mami — 3akoH), cy0 eKTaMu
aBTOPCHLKOT'O IpaBa € aBTOPH TBOPiB, iX CHAZKOEMIIi Ta iHIImi
¢isuuni Ta OpuUAMYHI 0coOM, AKiI HaOyJIM aBTOPCHLKUX IIpaB Bif-
MMOBiAHO O MOTOBOPY ab0 3aKOHY.

OT:ke, MOHATTA “aBTOp TBOPY” i “cy0 €KT aBTOPCHKOI'O
npaBa” He TOTOXKHI K 3a 3MiCcTOM, Tak i 3a 3sHaueHHAM. ABTOp

TBOPY € TEPBUHHUM CY6’€KTOM aBTOPCHKOTO IpaBa — disuy-
HOI0 000010, SIKAa CBOEI0 TBOPUOIO IIpareio cTBopuia TBip (ctT. 1
3akoHy).

ABTOpPOM TBOPY MOXKe OyTH JIMIIIE JIOAMHA, AKa, IK YIYACHUK
IMUBiJIBHO-IPABOBUX BiTHOCHWH, € (pismUHOIO 0c060IO.

! IluBinbHUN Komekc YKpainu. 3akoH YKpaimu Big 16 ciuma 2003 p. Ned35-1V //
Binomocri BepxoBuoi Pagu Ykpainu (BBP), 2003, Ne40-44, cT1.356 (3i sminamm).
* 3akoH Ykpainu “IIpo aBTOpChKe mpaBo i cyMmidcHI mpaBa” B pemakmii 3akony Ne2627-I1T
Big 11 nmunas 2001 p. // Bigomocti Bepxosuoi Pagu (BBP), 2001, Ne43, cr.214.
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31e0iabIIoro aBTOp TBOPY HAYKH, JiTepaTypu i MucTerTBa
onHa ocoba, aje iHOAi y TBOPUOMY IpoIleci 6epyTh y4acTb KiJib-
Ka oci6 — cmiBaBTopiB. fAKIio aBa abo Kijbka aBTOPIiB CHijb-
HOIO IIpallel0 CTBOPIOIOTHL TBip, BiIHOCHMHU MiK HUMHU Ha3U-
BaloTheA caiBaBTopcTBOM (cT. 13 3aKoHYy).

Veci immri ocobu MoKyTh HaOyTH aBTOPCHKE ITPABO BinmOBif-
HO 0 3aKOHY abo JOTr0BODY.

O0’eKTaMu aBTOPCHKOTO IIPaBa € TBOpaMM HAyKH, JiTepary-
pu i MuUcTeITBa, AKi € pe3yJbTaTOM TBOPYOI AisJIBHOCTI JIOIU-
HU, K ONPUJIIONHEHi, TaK i He OIIPUJIIOAHEHi, 3aBepIlleHi U He
3aBepIleHi, He3aJIesKHO BiJ Mpu3HAUYEHHs, JOCTOIHCTBA i 3micTy
TBOPY, & TaKOX Bix cmocoby i popmMu Horo BUpaKeHHH.

ABTopchKe TpaBO TOIIUPIOETHCA Ha OomyOJiKOBaHiI TBOpH,
110 iCHYIOTH € OyAb-sKiii 00’eKTUBHIiN dopmi.

Bigmosimzo mo cT. 8 3aKOHY mpaBoBa 0XOPOHA HOIIMPIOETH-
csd TiIbKU Ha (GopMy BUPaAKEHHS TBOPY i He HMOIIHPIOETHCA Ha
Oynb-aKki imei, mpuHIIMIIN, MEeTOAU, IPOIEIypPHU, IIPOIECH, CHU-
CTeMUu, CII0cO0M, KOHIIEIIlil, BITKPUTTA, HABiTh AKIIIO BOHU BU-
paskeHi, omucaHi, IOsICHEHi, IPOiJTIOCTPOBAaHI y TBOPI.

O06’eKTOM aBTOPCHKOTO IIpaBa MOXKe OyTHU He OyAb-AKUI
TBip, a JuIlle ToH, SKUHA BiAIOBimae BUMOTraM 3aKOHY:

a) Mae TBOpUMiII XapakKTep (€ pe3yJabTaTOM TBOPUOI IIpaili);
0) BupaskeHuii B 06 €KTUBHiA (popmi.

TBip MOXKe CKJIaJaTUCS 3 PiBHUX OPUTIHAJIBHUX YAaCTUH, AKi
MOJKYTh BUKOPHUCTOBYBATHCS CAMOCTiiiHO (HAIIpUKJaL My3WU-
HU#A TBip 3 Tekcrom). BixmosimHo mo cr. 9 3akoHy uvacTmHa
TBOPY, fAKa MOXXe BHKODPHCTOBYBATHCHL CAMOCTiiiHO, y TOMY
yucJii 1 opuriHaJibHa Ha3Ba TBOPY, PO3TIANAETHCA AK TBIp i
OXOPOHAETHCS aBTOPCHKUM IIPABOM.

3aJIe’KHO BiJ TOr0, Y BUKOPUCTOBYBAJWCA y IIPOIlECi CTBO-
PEeHHA TBOPY iHIIII TBOPU, BCi TBOPHU IMOAINAIOTHCA HA CAMOCTiA-
Hi 1 HecamocrTifini. CaMOCTiTHUM € TBip 3 opuUTiHAILHOIO (GOp-
MOIO, CTBOPEHMI HesaeXHO Bij iHmwux tBopiB. Hecamocriii-
HUM € TBip, CTBOPEHMI Ha OCHOBi iHIIIOTO TBOPY. ¥ HBLOMY
000B I3K0OBO MOBUHHE MICTUTHCS IIOCHJIAHHA Ha opurinay. He-
caMOCTiiHU# TBip, B AKOMY OyJ0 BMKODPHCTAHO iHINWI TBip,
IIT0 OXOPOHAETHCA aBTOPCHKUM IIPAaBOM, TaKOYK HA3WBAIOTH 3a-
JeXHUM. [[JId BUKOPUCTAHHA 3aJIe’KHOTO TBOPY IOTPiOHA 3roma
aBTOPiB BUKOpPHUCTAaHUX y HbOMY iHmwux TBOpiB. Hecamoctiitiui
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TBOPU IOAiJSIOTHCA Ha HOXimHi TBopu (mepexjgagu, oOpPoOOKI,
pedeparu, aHorarii Ta iHImi) i ckJgameHi TBopu (30ipHUKU, €H-
muKJonenii, 6asu JaHUX).

Ciuing sasHaumTH, IM0 34 HAIIOHAJBPHUM 3aKOHOJABCTBOM Y
cepi aBTOPCHKOro IIpaBa Iepesik 00 €KTiB aBTOPCHKOr'o IIpaBa
He € BUUYEPIIHUM, OCKiJIbKM y MpoOIleci PO3BUTKY HIuBijgisamii
MOXKYTh BUHUKHYTH HOBi 00’€KTU aBTOPCHKOTO IIpaBa.

Bigmosigmo mo ct. 433 IIK Vkpaiuu Ta cr. 8 3akony Ykpai-
Hu “IIpo aBTOpCHKe IpaBO i cymiskHiI mpaBa” mo 06°cxkmis as-
mopcbK020 NPA6a HANEIKATD:

1) miteparypHi mmcbMOBi TBOpu O6eJeTPUCTHUUHOIO, IIyOJIi-
MUCTUYHOT0, HAYKOBOTO, TeXHiuHOro abo iHIIOro xapak-
TEpy;

2) BUCTynH, JIEKI[ii, IPOMOBH, IIPOMOBiAi Ta imri ycHi TBOpHU;

3) KoM I0TepHi ImporpamMu;

4) xomiinamii mammx (6asu maHWX), AKINO BOHU 3a H000OPOM
a060 YIOPAIKYBAHHAM IX CKJIAJOBUX YACTUH € PE3YJIbTATOM
iHTeeKTyaJbHOI MisAJIbHOCTI;

5) My3uUYHi TBOpU 3 TEKCTOM i 0e3 TEeKCTy;

6) npamaTWyHi, My3UYHO-IPAaMaTUYHi TBOPU, MAHTOMIiMHU, XO-
peorpadiuHi Ta iHIII TBOPM, CTBOPEHi MJIS CIEeHiYHOTO IIO-
Kaasy, Ta iX IIOCTaHOBKWU;

7) aymioBisyaJbHiI TBOpPH;

8) TBOpU 00PA3OTBOPUOTO MUCTEIITBA;

9) TBOpHM apxiTeKTypu, MicTOOyAYyBAHHSA i Camg0BO-IIAPKOBOTO
MUCTEIITBA;

10) gororpadiuui TBOPU, ¥ TOMY UMCJi TBOPU, BUKOHAHI CIIO-
cobamu, oxibHUMU 70 (hoTorpadii;

11) TBOpM YIKUTKOBOTO MHUCTEIITBA, Y TOMY UHCJi TBOPU AEKO-
paTUBHOTO TKAaITBa, KepaMiku, pisbOJeHHs, JUBApCTBa, 3
XYIOXKHBOTO CKJIA, I0BEJIipHI BUPOOM TOIO, AKIIIO BOHU He
OXOPOHSAIOTHCA 3aKOHAMM YKpPaiHM NIPO NIPAaBOBY OXOPOHY
00'€KTiB IPOMUCIIOBOI BJIACHOCTI;

12) imiocTparii, kapTu, mJaaHU, KpecjaeHHs, eCKisu, IJIacTuy-
Hi TBOpm, IO CTOCYIOThCs reorpadii, reoJsorii, Tomorpa-
Gii, TexHIKM, apxiTeKTypu Ta iHIIUX cdep AiATbHOCTI;

13) cueniuHi 00poOKM TBOPiB, 3a3HaueHUX y OYHKTI 1, i 06-
PoOKH (hOIBKIOPY, IPUAATHI AJIA CIIEHIYHOTO IIOKAa3Yy;

14) noximui TBOPU];
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15) 36ipHUKH TBOPiB, 30ipHUKHU 00POOOK (DOJBKJIOPY, €HIIUK-
jgomenii Ta aHTOJOril, 30ipHMKHN 3BUYAMNHMX MAHUX, 1HIIL
CKJIaJIeHi TBOPU 3a YMOBH, II[O0 BOHU € Pe3yJbTaTOM TBOPUOI1
mpami s3a gobopoM, KOOpAMHAIII€I0 ab00 YIOpAIKYBAaHHAM
3amicTy 0e3 MOpPYIIeHHSA aBTOPCBKUX IIPAB HA TBOPU, IO
BXOASATH A0 HUX AK CKJIQJOBi YacTUHU;

16) TekcTH mHepeKJaAiB OJs AyOJIOBAaHHS, O3BYUYeHHS, CYyO-
TUTPYBaHHS YKPalHCHKOIO Ta iHIIMMM MOBaMH iHO3eM-
HUX aymioBisdyaJbHUX TBOPiB;

17) igmii TBopu.

He oxoporsawombvea Ak 00°eKmMu aémopcvK020 npasa:

a) HMOBimOMJIeHHA HPO HOBWMHHU OHS abo MOTOYHI mopmii, 1o
MaTh XapaKTep 3BMUYANHOI mpec-iHpopmarrii;

0) TBOpU HapOAHOI TBOPUOCTi ((hOJBKJIIOP);

B) BUJaHi opraHaMu AepKaBHOI BJagM y MeyKax iX ITOBHOBA-
KeHb OMIimifiHi JOKYMEHTH HOJiTHYHOTO, 3aKOHOIaBYOTO,
aIMiHiCTpaTUBHOrO XapakTepy (3aKoHHU, yKasu, IIOCTAHO-
BU, CY[IOBi pillleHHs, JepsKaBHi cTaHIapTH TOIO) Ta iX odi-
miliai mepexJanu;

I) Jep:KaBHiI cuMBOJIM YKpaiHMW, IepKaBHI HAropoau; CUMBO-
JU i 3HAKMW OpraHiB Aep:KaBHOI Biaanu, 30poitHmx Cuu
Vkpainu Ta iHMIUX BifiCbKOBUX (D)OPMYyBaHb; CIMBOJiKa Te-
puTopiaibHHUX TpPoMaj; CUMBOJM Ta 3HAKU IIiAIIPUEMCTB,
YCTAHOB Ta OpraHisairiii;

II) TPOIIIOBi 3HAKWU;

€) POSKJAaAu PyXy TPAHCIOPTHHX 3ac00iB, PO3KJIAAN TeJepamio-
nepenau, TenedoHHI JOBiZHMKM Ta iHIni amajoriuHi 6asu
ITaHWX, III0 He BiAIIOBiZalOTh KPUTEPiAM OPUTriHAJIBLHOCTI
i Ha AKi TOMIMPIOETHCA IPaABO Sui-generis (CBoepigHe mpaso,
IpaBo 0COOJUBOTO POAY) — OXOpPOHA iHBecTHIiil B iHAIYyC-
Tpito 6a3 maHuX.

Pasom 3 TuM, mpoeKTH O@PimiiHMX mep:KaBHUX CHUMBOJIIB
VKpainu, nep:xaBHUX HAropoj, CUMBOJIIB i 3HaKiB opraHiB aep-
sKaBHOI Biamgu, 30poitnux Cua YKpaiHu Ta iHIINX BifICBKOBUX
¢dopMyBaHb, CUMBOJIIKM TEPUTOPiaJIbHUX I'POMAak, CUMBOJIIB Ta
3HAKiB MiAIIpUEMCTB, YCTAHOB Ta OopraHisaliii, a TaK0OK I'POIIIO-
BUX 3HaAKiB 0 ixX o(imiiiHoro 3aTBepAKEeHHSA PO3TJIATAI0THCS
AK TBOPU i OXOPOHAIOTHCA BigmoBigzmo mo 3akony “IIpo asTop-
ChbKe mpaBo i cymikHi mpasa”.
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Odimifini goxkymenTu (3aKOHH, CYIOBi yxXBaju, iHCTPYKILii),
ixHi odimiiiHi mepekJagu, mAep:KaBHI CMMBOJIM i 3HAKU (mparmo-
pu, repbu, opJeHMN, 300paskKeHHA Ha KYyIIOpax i MoHeTax TOIIO)
HOCATH OQiIiiHMii abo mep:KaBHUM XapaKTep, MAlOTh OJHY 3a-
raJibHy OCOOJMBICTH — BOHM IIOBHUHHI IIIMPOKO Ta Oe3Ieperr-
KOIHO po3moBciom:KyBaTucsa. O0car i xapaxkrep ix BUKOPUCTaH-
HsS BU3HAYAIOTH He iX TBOPIIi-pPO3POOHUKM, He ocobu, AKi ix 3a-
TBepAUJIN abo SKMM HAJEXUTh IIPABO Ha BiATBOpPeHHA i
BUKOPUCTAHHSA, a IIOTPedu cycmiibecTBa. ToMy BOHUM He MOMKYThH
OXOPOHATHUCA aBTOPCLKUM IIPaBOM, IO Iependauae o0OMeKeHHs
B KOPUCTYBaHHI TBOPOM.

He 0XOpoHAIOTHCA i TBOPKM HAPOLHOI TBOPYOCTL y 3B SA3KY 3
BimcyTHicTIO a00 HeBimoMicTiO aBTOpA.

IloBimomierHAM IIpo moxaii i pakTU, 10 MarOTh iH(OPMAITii-
HHUH XapakTep, OXOPOHA He HATa€ThCA Y 3B A3KY 3 BifICyTHiCTIO
OPUTiHAJIBLHOCTI.

Oco0simBOi yBaru 3acJyroBye€ NMUTAHHSI MOMEHTY BUHUKHEH-
Hs TIPaBOBOI OXOPOHM 00’€KTiB aBTOPCHKOTO mpaBa. UmHHe 3a-
KOHOJABCTBO IIOB’A3y€ HOT0o 3 HaJaHHAM TBOPY OyAb-AKOI
00’eXTUBHOI (hopMHU.

Tak, ct. 437 IIK Ykpainu Ta ct. 11 3akoHy BCTaHOBJIEHO,
III0 aBTOPCLKE IIPAaBO Ha TBip BMHUKAE 3 MOMEHTY HOTI'O CTBO-
peuHd. 1da BUHUKHEHHS i 3IiliCHEHHA aBTOPCHKOTO IpaBa He
BUMAaraeThcA peecTparlii TBOpPy um Oy[b-AKOTO iHIIIOTO CIIeIli-
aJBHOTO HOoTOo O(OPMJIEHHA, & TAKOK BUKOHAHHA OyAb-AKUX
iHImux GopMaIbLHOCTEMN.

IIpunnun aBroMaTUYHOI OXOpOoHU (Uepes3 (PaKT CTBOPEHHS)
BiZIpisHAE aBTOpPChKe IIPaBO BiJ iHIIOI CKJAaMOBOI IIpaBa iHTe-
JIEKTyaJbHOI BJIACHOCTI — IIpaBa NPOMMCJIOBOI BJIACHOCTI.
To6To myisi BUHMKHEHHS aBTOPCHKOTO IIpaBa HE BUMAaraeTbCs
BUKOHAHHSA OyAb-AKHX (popMasibHOCTEH (peecTpairii).

Ocoba, AKa Mae aBTOPCHKE IIPaBO, AJIS CIOBIII[eHHS PO CBOI
mpaBa MOJKE€ BUKOPHCTOBYBATH 3HAK OXOPOHU aBTOPCHKOTO
npaBa. lleili 3HaK IIPOCTaBJAETHCA HA OPUTIHAJL i KOXKHOMY
TPUMiPpHUKY TBODY.

IIpu 11boMy, IPaBOBOI0 OXOPOHOIO OJHAKOBOIO Mipoio OYAYTH
KOPUCTYBaTUCA SK TBOPUW, HA SAKWX IIPOCTABJIEHO 3HAK OXOPO-
HU, TaK i TBopu 6e3 Taxoro sHaxka. OCHOBHOIO MeTOI0 3abesiie-
YeHHsS TBOPY JaHUM 3HAKOM € iHGopMyBaHHA TPeTiX ocid mpo
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Te, IO Ie# TBip oxopoHAeTbCA. TaKUM YMHOM, CIPOIYETHCA
IPOIiec MOBEMEeHHs MPOBUHU MOPYIITHUKA, SKIO MOAiOHEe mopy-
IIEHHA CTAaJIOCH.

Bigmosizguo mo cr. 435 IIK Ta m. 1 ct. 11 3akony 3a BimcyrT-
HOCTi MOKasiB iHIIIOTO aBTOPOM TBOPY BBaKaeThCcA (hismuHa
ocoba, 3a3HaYeHa 3BUUYAWHUM CIIOCOOOM SK aBTOP Ha OPUTiHAJL
abo mpuMipHUKY TBOPY (IIpesyMiiiis aBTopcTBa). Ile mosokeH-
HSI 3aCTOCOBYETHCS TaKOXK y pasi omyOJIiKyBaHHSA TBODPY IIiJ
TICEeBIOHIMOM, AKUI imeHTH(iKyEe aBTOpA.

Paszom 3 TtuMm, BigmoBigHO M0 cT. 11 3aKoHy cy0’eKT aBTOp-
ChKOTO TIpaBa [IJs 3acCBiueHHS aBTOPCTBA (ABTOPCHLKOTO IIpaBa)
Ha ONPUJIIOAHEHUNM UM HEOIPUJIIOJHEHUU TBip, ¢arTy i maru
OIIyOJIiKyBaHHS TBOPY UM JOTOBOPiB, SIKi CTOCYIOTHCS IpaBa aB-
TOpa Ha TBip, Yy OyAL-AKUI Yac IPOTATOM CTPOKY OXODOHU aB-
TOPCHKOT'O IIPaBa MOKe 3aPEECTPYBATU CBOE aBTOPCHKE IPaBO Y
BiATIOBiIHUX Mep:KaBHUX PEECTPaX.

ABTOpPCBHKI IpaBa TPaAUIiiHO HMOJIJIAIOTHCS HA OCOOMCTI He-
MalHOBi 1 MmaliHOBI mpasBa.

Ocobucmi HemallH08i npasa B yCix BHUOaJKaX HaJIeXaThb
JIUIIIe aBTOPOBiI TBOPY He3aJIeKHO BiJ TOro, XTO BOJIOMAi€ Mam-
HOBUMHU aBTOPCHKMMHU IIpaBaMu. BOHU € HeBiJUy:KyBaHUMU
Bim ocobucTocTi aBTOpa i He MOMKYTh IepegaBaTHUCA IHIIUM
ocobamM.

MaitHOBi IpaBa Ha BUKOPUCTAHHS TBOPY MOYKYTH BiJIBHO Tie-
pexomuTu A0 iHIIMX 0cib6 BiAIIOBiAHO MO0 JOTOBOPY 400 3aKOHY.

ABTOpCBHKe TpaBO Mae HeMarTepiaabHy cyTHicTh. Tomy Bimmo-
BiZlHO 0 3aKOHOJABCTBA aBTOPCHKE IIPABO HA TBip He OB dA3aHe
3 IpPaBOM BJIACHOCTI Ha MaTepiaJbHuE 06 €KT (MaTepiaJbHy
piu), B AKOMY BTijJieHO TBip, Imepexia mpaBa BJACHOCTI Ha marTe-
pianpHHUE 00'eKT ab0 IpPaBO BOJIOAIHHSA MaTepiaJbHUM 00 €K-
TOM He TATHYTH 3a CO00I0 IepexiJi aBTOPCHKUX IIpaB Ha TBip
Ak Osaro HemarepiambHe i HaBmaku (ct. 419 IIK Vkpaiau Ta
ct. 12 3akony).

3rigHo i3 3aKOHOAABCTBOM YKpaiHM aBTOPY HaJIeKaTh TakKi
oco0ucTi HeMailHOBI mpaBa, AK:

1) BumaraTu BHU3HAHHSA CBOT'O aBTOPCTBA IILJISAXOM 3a3HaueH-
HS HAJIE)KHUM YMHOM iMeHi aBTOpa Ha TBOpi i #oro mpwu-
MipHHKaX i 3a OyIb-IKOT0O IIyOJiYHOTO BUKOPUCTAHHSA TBO-
Py, AKIIO Ile TPAaKTUYHO MOIKJIMBO;
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2) 3a00pPOHATHU IIiJ yac IIyOJiYHOTO BUKOPHCTAHHSA TBOPY 3Ta-
IYBaHHS CBOTO iMeHi, AKIIO BiH AK aBTOpP TBOPY Oakae 3a-
JUMNIATUCH aHOHIMOM;

3) BuOmMpaTu IICEBJOHIM, 3a3HAYaTV i BUMAaraTyu 3a3HAYEHHS
IICceBIOHIMAa 3aMiCTh CIIPABXKHBOI'O iMeHi aBTOpa Ha TBOpi i
ioro mpuMipHUKax i mig yac OyAb-AKOro Moro my0JivHOTO
BUKOPUCTAHH;

4) Bumaratu 30epe’KeHHs IiJlicHOCTi TBOpPY i mpoTupiaTu
OyIb-AKOMY IIePeKPYUYEeHHIO, CIOTBOPEHHIO UM iHImii 3MiHi
TBOPY ab0 OyAb-AKOMY iHIIIOMY HOCATAHHIO HA TBip, III0 MO-
JKe 3aIllIKOAUTH YeCTi Ta pemyTallili aBTopa.

OcobucTi HeMailHOBI IIpaBa He MOMKYTh OyTu mepenaHi (Bin-
yy:KeHi) iHImuM ocobam.

IIpoTe, BigmoBizHO 1m0 cT. 29 3aKOHY CIAAKOEMIII MAalOTh
IIPaBO 3aXUIMATH aBTOPCTBO HA TBip i IPOTUIIATH IepeKPyUeH-
HIO, CIIOTBOPEHHIO UM iHIIil 3MiHiI TBOPY, a TAKOMK OYIb-AKOMY
iHIITIOMY IIOCSTAHHIO Ha TBip, IO MOXKE 3aBAAaTHU IIIKOAW YeCTi
Ta pemnyrartlii aBropa. Ocob6ucTi HeMaliHOBI IIpaBa aBTOpa 0X0OPO-
HAITHCA 0€3CTPOKOBO’.

IITo cTrocyeThbcsa maiiHOBUX npaé aBTOPiB HA TBip, TO HUMU €:

a) MpaBO Ha BUKOPUCTAHHSA TBOPY;

0) BUKJIIOUHE ITPABO JO3BOJATH BUKOPUCTAHHS TBODPY;

B) IIPpaBO IIEPEIIKOMKAaTH HeIPaBOMipHOMY BUKOPUCTAHHIO
TBOPY, B TOMY UMCJi 3a00POHATH TaKe BUKOPUCTAHHS;

r) inmi maiiHOBiI TpaBa, BCTAHOBJIEHI 3aKOHOJaBCTBOM.

MaiiHOBI mpaBa Ha TBip HaJe)XaThb WOTO aBTOPOBi, AKIIO
iHIIle He BCTAHOBJIEHO AOTOBOPOM YU 3aKOHOM.

Crnim sasHauuTH, IO B iHTepecax CYCIiJbCTBa Ta 3 METOIO
onTuMisalii BUKopHCTAaHHA 00’€KTiB aBTOPCHKOI'O IIpaBa 3a
meBHUX OoOCTaBUH, IO BU3HAUEHI 3aKOHOM, HOIIYCKAETHCS 3Iil-
CHEeHHS IeBHHUX MAili 6e3 J03BOJIy BJaCHHKA aBTOPCHLKOTO IIpaBa
— BiJsbHEe BuKOpucmarnHA meopie. BcraHOBIEeHI 3aKOHOM BU-
HajKy BiJIbHOTO BUKOPHCTAHHA TBOPIB 3ad4ilaloTh pisHi BHAU
TBOPiB i BUKJIMKaHI HeoOXimHicTiO 3a0eslmeueHHA KOMIIPOMiCy
MiK iHTepecaMu cy0’€KTiB aBTOPCHKOTO IIpaBa Ta HEoOXimHicTio
JocTyny mo iHdopMarllil cycrijabcTBa B IIiJIOMY.

BinpHe BUKOpHCTAaHHA MOKe 3[AilicHIOBaTHCA 0e3 BUILJIATHU
aBTOPCHKOI BUHATOPOJM i 3 BUILJIATOI0O aBTOPCHKOI BUHATOPOIN.

' Oco6.IMBOCTI CIIaAKYBAHHS aBTOPCHKUX IPaB OYAYTb POSTJSHYTI HUMUE.
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B okpemMux Bumajkax BiJbHe BUKODUCTAHHA TBODiB BU3HA-
€THCA 3aKOHOTABCTBOM YCiX JIepyKaB CBITY i MpAMO HOMYCKAETH-
cd MisKHAPOOHUMMK KOHBEHIIIAMM 3 aBTOPCHKOI'O mpaBa. Aue
Take BUKOPUCTAHHS CTOCYETHCA JIMIIIEe IPAaBOMipPHO OIIPUJIIOTHE-
HUX TBOPiB, He 3aUillarouu 0COOMCTHX HEeMaWHOBUX IIPAB aBTO-
piB, JOmyCcKaeThCA JIMINlE 3a YMOBU, IO IIMM BOHO HE 3aBJA€
IIKOAY HOPMAaJIbHOMY PO3IOBCIOMKEHHIO TBOPiB i He o0Mexye
3aKOHHi iHTepecu aBTopiB. Ilpm mbomy, Ha BimmiHy Bim HeBu-
YEPIIHOTO IIePeiKy cHoco0iB BHKOPUCTAHHS TBOPiB, Mepesik
c10co0iB BiTBHOTO BUKOPUCTAHHSA TBOPiB € BUUEPITHUM.

IIlo cTocyeThbCsi CTPOKiB IPaBOBOI OXOPOHU OO0’€KTiB aBTO-
PCBKOTO IIpaBa, TO 3a 3araJbHUM IIPABUJIOM aBTOPCHKi IpaBa €
YMHHUMU IIPOTATOM YChOTO KUTTSA aBTopa i 70 pokiB micua
oro cmeprti. IIpu nmpomy 3akon Yipaimum “IIpo aBTOpChKe
mpaBo i cyMisKHI mpaBa” MiCTUTH BUHATKY 3 IILOTO IIPaBUJA Ta
Woro yrounenus. TBopu, Ha AKi aBTOPChKe HPaBO BUUEPIIAJIO-
cs, BBAYKAIOThCA CYCIiMIbHUM HambaHHAM. TBopu, AKi cranu
CyCHiMIbHUM HaAO0AHHAM, MOYKYTH BiJIbHO BUKOPHCTOBYBATUCH
Oyab-AKOI0 oco0oio 6e3 BUILJIATH aBTOPCHKOI BHMHAropoawu,
IIpoTe, 3 JOTPUMAHHAM OCOOMCTUX HEMaWHOBUX IIPAB, BCTAHOB-
JIEHUX 3aKOHOM.

Ha Bigminy Bixg malfHOBUX aBTOPCBKMX IIPaB, TaKi mpasa, AK
[IPaBO aBTOPCTBA, IIPABO HA iM'fA i IpPaBO MPOTUAIATU IIEPEKPY-
YeHHIO, CIIOTBOPEHHIO UM iHINIi# 3MiHi TBOpy abo OyAb-aKOMY
iHIIIOMY TIOCATAaHHIO HA TBip, II0 MOXKe 3aBIATH IITKOAU YECTi
Ta pemyrallii aBTopa, OXOPOHAIOTHCA 0€3CTPOKOBO CIATKOEMILA-
Mu abo JeprKaBoIo.

ITepexomsaun 10 0COOJTUBOCTEM MPABOBOI OXOPOHW CYMisKHUX
mpaB, CJIiJ 3a3HAUWTHU, IIIO HA BiAMiHY Bifi aBTOPCHKOTO IIpaBa
BiIHOCMHHU IIIOAO IX IPABOBOI OXOPOHHU SIK TAKMX BIIEpIle OyJiu
BperyJIbOBaHi He Ha HAI[iOHAJHLHOMY, a Ha MiKHapoOJHOMY PiBHi
— 3 mignucaHHEAM PuMCBbKOI KOHBEHIIII IPO OXOPOHY NpPaB BU-
KOHAaBIIiB, BUPOOHUKIB (hOHOTpaM Ta opraHisaiiii MOBJIEHHS

Ha croropHimHii feHb 0 cy0’€KTiB CyMisKHUX IIpaB Bix-
HOCATHCS BMKOHABIII, BUPOOHUKHU (poHOTpaM Ta opranisaiii
MOBJIeHHSA. BOHM € MepBUHHUMU Cy0’€KTaMU CYMisKHUX IIPaB.

Ho moximamx cy0’eKTiB CyMisKHMX TIpaB BigHOCATHCS
ocobu, AKi HaOyJsu mpaB BiAMMOBiAHO IO mJOroBOpPy abo 3aKOHY,
a came:
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* CIAAKOEMI[I BUKOHABIIIB Ta 0COOM, SKMM HA 3aKOHHUX IIif-
cTaBax mepegaHO CyMisKHI MalfHOBI IIpaBa IIOJI0 BUKOHAHHSI;

* CIAIKOEMIIi, NMPABOHACTYHHUKM BHPOOHHKIB (oHOrpam
Ta ocobu, TKMM Ha 3aKOHHUX ITificTaBaxX IlepeJaHo CyMisKHi
MaiHOBI mpaBa o0 GoHOTpPaAM;

+ CcHagKOEMIIi, IIPAaBOHACTYIIHMKU BUDPOOHUKIB Bimeorpam
Ta 0coOM, SKUM Ha 3aKOHHUX IIificTaBax MepeaHo CyMiKHi
MAaMHOBI IIpaBa IIOA0 Bimeorpam;

* IIPABOHACTYIHUKW OpPraHisamiili MOBJEHHS Ta 0CO0U, AKUM
Ha 3aKOHHUX MifcTaBax mepefaHO CyMisKHI mMaiiHOBiI mpa-
Ba IIOJAO ix mporpam (mepexmau).

IIpu BusHaueHHi TepMiHiB “BMKOHaBeIlb” Ta “BUPOOHUK (o-
Horpammu” y 3akoHi YKpainu “IIpo aBTOpchKe mpaBo i cyMisKHI
mpaBa” BpaxoBaHi BiAmoBigHI HOpMHU Mi’KHapOIZHOTO IIpaBa.

Tak, BUKOHaBellb — Iie aKTop (TeaTpy, KiHo ToOII0), cHiBak,
MY3MKAaHT, TaHIIOPKUCT abo iHIima ocoba, sKa BUKOHYE POJb,
cuiBae, umrTae, AeKJaMye, I'pa€ Ha MY3UYHOMY iHCTPYMEHTi,
TAHIIOE UM OyIb-IKUM iHIIIMM CIIOCOOOM BHKOHYE TBOPH JIiTe-
paTypu, MUCTENTBA YW TBOPU HAPOJHOI TBOPUYOCTi, IIMPKOBI,
ecTpajHi, JAJbKOBL HOMEpPHU, MAHTOMIMHU TOIIO, a TAKOMK TUPHU-
FeHT MYSUUYHUX i My3WYHO-APAMaTUYHUX TBOPIB.

Bupo6aukom ¢oHOrpaMu Moxke OyTm AK (pismuHa, TaK i
opugnuHa ocoba, sIKa B3sJja Ha cebe iHimiaTuBy i BiAmoBimab-
HiCTH 3a MepIInii 3BYKOBUH 3anuc BUKOHAHHS abo OyAb-AKUX
immux 3BykKiB. ToOTO ocoba, sika 3agymaJia el MPoeKT i BTiau-
Ja #oro B KUTTA (OpeHAyBaja UM CTBOpHUJA CTYHil0, yKJaja
JOTOBOPM 3 aBTOpaMM i BMKOHABIAMU Ha 3alluC BUKOHAHHI,
dinaHcyBajia 1el mpoeKT abo yKJaja BigmoBimHi moroBopu 3i
CIOHCOpaMU UM KpeauTopaMu, 3ailicHmia iHmii HeoOximmi mii).

Bupo6HuKOM BifeorpamMu mMoke OyTu (pismuma abo opuamy-
Ha ocoba, AKa B3sja Ha cebe iHimiaTuBy i Hece BigmoBimasb-
HiCTh 3a mepIuil Bifieo3anuc BUKOHAHHA ab0 OyAb-AKUX PYXO-
MuX 300pakeHb (AK i3 3BYKOBHMM CYHOpPOBOJOM, Tak i 06es
HBOTO).

IITo crocyeTbcss mOHATTS “opraHisaris MoBJeHHA’, TO, Ha
CbOTOJHI, MiKHApPOOAHMM IIPABOM IIOHATTA ‘“‘OpraHisaIlig MOB-
JeHHs” He BuU3HaueHO. 3akoHoM YKpaimum “IIpo aBTOpchbKe
mpaBo i cymiskHi mpaBa” g0 opraHisaiifi MOBJIEHHS BiZHOCATH-
cs opraHisarrii egipaoro abo xabeJILHOTO MOBJICHHS.



91

T'Hoceono0ziuni acneKkmu cmMaHo8AeHHA CUCTeMU NPABOE0OL 0XOPOHU
aBmopcvK020 i CYMiNHHUX npaé 6 YKpaini

IIpu npromy opraHisailisi edpipHOro MOBJEHHS BU3HAYAETHCS
AK Tejiepamioopradisailisi, o 3miHCHIOE MyOJiuHe CHOBiIlleHHS
pazio- uu TeJeBisiiHMX mepemau i mporpamM MOBJIeHHS (AK
BJIACHOTO BUPOOHUIITBA, TaK i BUPOOHUIITBA iHINIWX OpPraHisa-
i) mIAaxoM mepenadi B edip 3a ZOIOMOTro0 pamioxBujib (a
TAaKOK JIa3epHUX IIPOMEHiB, raMa-IpOMEHiB TOINO) y OyIb-
AKOMY YaCTOTHOMY HAiamasoHi (y TOMY YMCJi I 3 BUKOPHCTAH-
HSAM CYIIyTHUKIiB).

Opranisaiis xabeJbHOT0 MOBJIEHHS BU3HAUYAETHCA SIK TeJe-
pamioopraHisallis, 1o 3miMCHIOE IyOJiuHe CIOBiIlleHHS pamio-
Yy TeJIeBi3iHMX mepenadu i mporpaM MOBJIeHHSA (K BJIACHOTO
BUPOOHUIITBA, TAaK i BUPOOHUIITBA iHINTMX OpraHisaiit) muis-
XOM IIepefaui Ha Bigmajab CHUTHAJY 3a AOIIOMOIOIO0 TOTO UM iH-
IIOTO BUAY Ha3eMHOTO, Mil3eMHOT0 YU IIiJBOAHOTO KabeJio
(TPOBiAHMKOBOTO, ONTOBOJIOKOHHOTO UMY iHIIIOTO BUIY).

Bignosiguo go 3axony Yrpainu “IIpo Tenebauenusa i panio-
MOBJIEHHs Tejiepalioopramisaiis — Ie opuamdHa ocobda (pe-
JaKIlis, CTyAisi, areHTCTBO, 00 e JHAHHSA, acolliallisg, KoMIIaHisd,
pPamiocTaHIiA TOIO), 3apPeECTPOBaHA Y BCTAHOBJIEHOMY UMHHUM
3aKOHOJABCTBOM IIOPAIKY, SKa Ma€ IIPaBO BUPOOJATH Ta POS3-
MMOBCIOKYBATH TeJierlepefayvi Ta IIPporpaMu.

O6'eKTaMy CYMIXHHUX IpaB He3aJeXHO BiJ NpuU3HAUYEeHHI,
3MicTy, I[iHHOCTi TOIIO, cIIoco0y i (hopMU BUPAIKEHHS €:

- BUKOHAHHS JiTepaTypHUX, APAMATUUYHUX, MYSUUYHUX, MY-
3UYHO-IPaMaTUYHUX, Xxopeorpadiuyamx, GOJbKIOPHUX
Ta iHIMIUX TBOPiB;

+ (¢oHOTpPaAMU;

« Bimeorpamm;

« mporpamu (Iiepenadi) opraHisalliii MOBJIEHHA.

CymixkHi mpaBa € moXifHMMU TpaBaMU BiJi aBTOPCBKUX.
ToMy OCHOBHMM NPUHIIUIIOM BUHWKHEHHSA Ta 3[iliCHEHHA CYy-
Mi’KHUX IIpaB € 0e3yMOBHE AOTPUMAaHHSA aBTOPCHKUX mpasB. I[asa
BUHUKHEHH i 3MiJiCHeHHA CYMi’KHUX IIPaB HEe BUMAara€TbCA BU-
KOHaHHA OyAb-AKUX (hopMaibHOCTE.

Kpurepii BUHUKHEHHS CYMiKHUX IIpaB y PisHUX Cy0’€KTiB
pisHi. Bigmosigzo mo ct. 451 I{uBinbHOTO KOomeKcy YKpainu:

* IPaBO iHTEJEKTyaJbHOI BJACHOCTI Ha BUKOHAHHS BUHU-
Kae 3 MOMEHTY MHepIIoro Moro 3AifiCHeHHS;

* IPaBO iHTEJEeKTyaJIbHOI BJACHOCTI Ha (oHOrpamMy Um Bi-
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JeorpaMy BUHHKAE 3 MOMEHTY ii BUPOOJIEHH;

+ TIpaBO iHTeJIeKTyaJbHOI BJAcHOCTiI Ha mepexauy (Ipo-
rpaMy) oprasisariii MOBJIEHHSI BUHUKAE 3 MOMEHTY ii mep-
III0r0 3MificCHEeHH.

BukonaBIi, BupoOHuKU (oHOrpam, Bimeorpam MAJis CIIOBi-
IIeHHs PO CBOI CYMiXKHi mpaBa Ha (oHOrpamax, Bigeorpamax i
BCiX iX MPUMipHUWKAX, IO PO3IMOBCIOKYIOTHCA cepen IMyOiku
Ha 3aKOHHHX MigcTaBax, ab0 iX ymaKoOBKaxX MOMKYTh BHKOPH-
CTOBYBATH CIIEIliaJbHUN 3HAK OXOPOHU CYMiKHUX IIPAaB.

BigcyTHicTh, 3HAKa OXOPOHHU CYMiKHUX IIpaB He I10306aBJIAE
BOJIOILJIBIISI CYMisKHOTO IIpaBa HMOTro 3aXHCTy, IPOTe, B PALi BU-
HajKiB YTPYAHIOE IIPOIlEC AOKA3yBaHHS IIPW HMOT0 IIOPYIIIEHHI.
Cain sasHaumTu, 1o 3rigHO 3i cT. 37 3akomy Ykpaium «IIpo
aBTOPCHbKE IIPaBO i cyMiskHiI ImpaBa» BCTAHOBJIEHO, IO 3a Bin-
CYTHOCTi OKasiB iHIIIOro, BUKOHABIIEM, BUPOOHUKOM (poHOTpa-
MU YU BijeorpamMu BBasKaioThCcA ocobu, iMeHa (Ha3BU) AKUX 3a-
3HaveHi Ha (GoHOTrpami, Bimeorpami Ta ixX mpuMipHMKax abo Ha
iX yIakoBIIi.

IMuM TOJIO’KEeHHAM BCTAHOBJIIOETHLCS MHPE3YMIIIiA TOTO, IO
BUKOHABIIEM, BUPOOHMKOM (hOHOTpaMMU UM Bimeorpamm € ocoba,
3a3HaveHa AK BUKOHAaBeIlb, BUPOOHUK (hOHOTpaMH UM Bimeorpa-
MU Ha OpUTiHAJIAX YW TPUMipHUKAax (oHOrpam, Bimeorpam abo
iX yIaKOBKax, SKIIIO B CYJOBOMY IIOPAIKY He Oyae mOBemeHO
iHIIIE.

HesBaskaouu Ha Te, IO 3aKOHOJZABCTBOM He IiepembaueHe
BiZITIOBiiHE TOJIOJKEHHSA IOAO Iepejau opraHisalliii MOBJIEHHS,
MIPe3yMIII[i€I0 Y JaHOMY BHUIIaAKy MOJKHA BBasKaTH 3a3HAUYCHHS
BigmoBimHOl ocobu mpu mepemadi (cmoBimieHHi) mporpamu (Ire-
penaui) oprauizarii moBieHHA B edip.

Cy0’ekTaM CYMiKHUX IIpaB HaJEKUTh Pi3HUI 00CAT Ipas.
BukonaBmsaM, K i aBTOpaM, 3aKOHOJABCTBOM HAIAIOTHCS OCO-
OucTi HeMallHOBiI IIpaBa Ta MaMiHOBiI IpaBa; BUPOOHUKU (POHO-
rpaM, Bimeorpam Ta opraHizaiii MOBJE€HHS MOKYTb BOJIOTiTH
MaWHOBUMU IIpaBaMM, a TaKOK IIPaBOM Ha iM’a (HA3BY).

Bigmosimuo mo cr. 452 IIK Vkpainm mMaiiHOBUMU IIpaBaMu
iHTeJIeKTyaJbHOI BJACHOCTI HA 00 €KT CYMIMKHMX IIPaB €:

+ IPaBO HA BUKOPUCTAHHS 00 €KTA CYMiXHHUX IIPAaB;

+ BUKJIOUHE IIPABO JO3BOJATHA BUKOPUCTAHHSA 00 €KTa CyMisK-
HUX IIpaB;
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+ IIpaBO IEPENIKOAKATH HENPAaBOMiPDHOMY BUKODPUCTAHHIO
00 €KTa CYMIXHHX IIpaB, y TOMY 4YHCJIi 3a00pOHATH TakKe
BUKOPUCTAHH;

« iHmIi MaHOBI mpaBa iHTeJEKTyaJIbHOI BJIACHOCTi, BCTAHOB-
JIeHi 3aKOHOM.

ITepeniku cmocobiB BUKOPUCTAHHA BUKOHAHHA, (DOHOTpPaMM,
BijeorpamMm Ta mepenaui opraHiszarii MOBJIEHHS YiTKO BU3HA-
YalOThCA 3aKOHOMAaBCTBOM i He HiJIATAIOTH HOBiJIBHOMY PO3IIU-
PEeHHIO Ha BimMiHy BiJf aBTOPCHKOIO IIpaBa.

O0’eKTU CyMiKHUX IIpaB, AK i TBOpW HayKH, JiTepaTypwu i
MUCTEIITBA, B IlepeadadyeHNX 3aKOHOLAaBCTBOM IIPO CYMiKHI
IIpaBa BUIIaJKaX, MOKYTh BUKOPUCTOBYBaTUCA 6e3 3rou BUKO-
HaBIId, BUPOOHUKA (pOHOrpamMu, BUPOOHHKA Bimeorpamu, opra-
Hisamii MoBJIeHHSA i, AK HmpaBmo, 0e3 BUILJIATU IM BUHATOPOIH.

BceramoBiieHHsT 00MeyKeHb MaWHOBUX CYMiKHUX IIpaB, AK i
o0MesKeHbh MAMHOBHX aBTOPCHLKUX IIPaB, OOYMOBJIEHO 3arajib-
HUM IIPUHIIUIIOM aBTOPCHLKOTO IpaBa i CyMisKHUX IIpaB — JO-
TpUMaHHA 0aJaHCy iHTepeciB IIpaBOBJACHUKIB i cycmisbecTBa.

Ilepenbauennii 3akonom Ykpainu “IIpo aBTOpchKe mpaso i
cyMisKHI mmpaBa” mepesiKk oOMesKeHb CYMiKHUX IIpaB € BHUYEPII-
HuM. IIpm mbomy, BiibHEe BMKOPHMCTAHHS O0’€KTIB CYMiKHUX
IpaB He HOBMHHO 3aBAATHU INMKOAW HOPMAJbHOMY iX BUKODH-
CTaHHIO i 00MeKyBaTH 3aKOHHI iHTepecu IIPaBOBJIACHUKIB.

IITo crocyeTbCcA CTPOKIB YMHHOCTI MAallHOBUX CYMilKHUX IIpaB,
TO IJIA BCiX 00’€KTiB CyMisKHMX IpaB BOHU CTAHOBIATH 50 pokis,
10 BiIJIIKOBYIOTBCS BiJf MOMEHTY HACTaHHS Pi3HUX IIOIIl.

Tax, cTPOK UMHHOCTI MalHOBUX IIpaB iHTeJIEKTyaJbHOI BJjac-
HOCTi Ha BUKOHAHHS CILIMBAE Yepe3 II ATAECAT POKiB, 1Mo Bifi-
KOBYIOThCS 3 1 CiuHA POKYy, HACTYIIHOTO 3a POKOM 3HiMCHEHHS
TIEPIIIOro 3alNCy BUKOHAHHS, a 3a BiJICYTHOCTI TAKOTO 3alUCy —
3 1 ciuHS POKY, HACTYIIHOTO 3a POKOM 3HiliCHeHHS BUKOHAHHA.

CTpOK YMHHOCTI MallHOBUX ITPaB iHTEJEKTYyaJbHOI BJIACHOCTI
Ha (oHOTrpaMy, Bifeorpamy CILIMBA€E uepes I’ ITAECAT POKiB, IO
BimIikoByIoTbcsA 3 1 CiuHS POKY, HACTYIIHOTO 3a POKOM iX Omyo0-
JiKyBaHHSA, a 3a BilCyTHOCTI TaKOro OIyO/IiKyBaHHS, IPOTATOM
I’ SATIeCATH POKiB Bif maTu ii BupobsenHa — 3 1 ciuHa poky, Ha-
CTYIIHOTO 3a POKOM BUPOOJIeHHA (DOHOTpaMM, Bieorpamu.

CTpOK YMHHOCTI MaiHOBUX IIPAB iHTEJEKTyaJbHOI BJIACHOCTI
Ha mepefavy (Irporpamy) opraHisarfii MOBJIEHHS CILJIMBAE 4yepes
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I’ SATOEeCSAT POKiB, IO BiAJIiKOBYIOThCS 3 1 ciumsa poKy, HACTYII-
HOTO 3a POKOM ii mepImoro 3aificHeHHA.

Bapro BigszmauwmTu, mio KpiM 3araJbHUX IIOJIOKEHb IIOIO0
IPaBOBOi OXOPOHUW 00’€KTiB aBTOPCHLKOTO IIpaBa i CyMiKHUX
mpaB, 0COOJMMBOI yBarm 3acJayroBYIOTh TaKOYK BiJHOCHU IIOMO
YIpaBJIiHHA MaWHOBUMMN IIpaBaMU Cy0’€KTiB aBTOPCHKOTO
mpaBa i CyMiKHUX IIPaB.

BigmoBigHo mo 3axoHomaBcTBa YKpaiHu, cy0’e€KTH aBTOP-
CBKOTO IIpaBa i CYMiKHMX IIPAaB MOKYTh YIPABJIATH CBOIMU
IIpaBaMu:

a) ocobucTo;
0) uepes CBOT'O IIOBipeHOTro;
B) Uuepes OpraHizalliro KOJIEKTUBHOTO YIIPABJIiHHAI.

Cy0’ekT aBTOpPCBhKOro mpaBa i (a00) CyMisKHMX IIpaB MOXKe
JOPYUYUTH YIIPABJIIHHS CBOIMU MalHOBMMU IIpaBaMH IIOBipeHO-
My Ha IifcTaBi yKJIaZeHOTO 3 HUM JOTOBOPY-AOPYUYeHHA. 3mailic-
HIOIOUM YHOPaBJIiHHA MaHHOBMMHN IIpaBaMu, I ocoba nie y
MesKaX IOBHOBAXKEHb, IIepeJaHuX 1 cy0 €KTOM aBTOPCHKOTO
mpaBa i (a00) cyMisKHUX TIpaB.

Tako:k cy6’eKTH aBTOPChKOro mpasa i (ab0) CyMisKHUX IIpaB
MOJKYTh JOPYyUYaTH YHOPaBIiHHA CBOIMM MAaWHOBUMH IIpaBaMM
opraHisamiAM KoJeKTHWBHOTO ympaBJiHHs. Taki opramisamii
CTBOPIOIOTHCA Cy0’eKTaMU aBTOPCHKOro mpasa i (a00) cyMisKHUX
paB Ta MalOTh CTATyC IOPUAUYHOI 0coOU 3TigHO i3 3aKOHOM.

JlomycKaeThCcA YTBOPEHHA OKPEMUX OpraHisaliil, ki ympas-
JISIIOTh TeBHUMM KaTeTopisiMM MaWHOBUX IIPaB IMEBHUX KaTero-
piii cy0’eKTiB aBTOpPCHKOrO IpaBa i (abo) cymiskHHMX IIpaB, abo
opramizamniii, sKi yrnpaBiadi0oTh PiSHUMU MaliHOBUMU IpaBaMU B
iHTepecax piBHUX KaTeropifi cy0 €KTiB aBTOPCBKOrO mpasa i
(a60) cymiskHUX IIpas.

Ocobu, AKi BUKOPUCTOBYIOTH TBOPU, BUKOHAHHS, MPOTrPaMU
MOBJIEHHS, NPUMipHuUKHU (oHOTpaM (Bimeorpam), 3000B’s3aHi
HaJaBaTH OPTraHisaIlliAM KOJIEKTHBHOT'O YIPABJIiHHSA TOUHUH IIe-
pPeliKk BUKOPHMCTAHUX TBOPiB, BUKOHAHb, IIPUMipPHUKIB (POHO-
rpam (Bimeorpam), mporpaM MOBJEHHS Pa3oM 3 JOKYMEHTAJIbHO
MiATBEPIKeHUMH JaHUMU IIPO OfepiKaHi mpuOyTKU Bim ix Bu-
KOPUCTAHHA Ta IMOBUHHI BUILJIAYYBATH OpTaHi3amiaM KOJIEKTHUB-
HOT'O YIIPaBJiHHSA BHHATOPOAY B IepeabaueHUil TepMiH i B 00y-
MOBJIEHOMY PO3Mipi.
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IToBHOBaXeHHSA HA KOJIEKTUBHE YIIPABIiHHA MalHOBUMU IIpa-
BaMU TIEPEAIOThCA OPraHilalisM KOJIEKTUBHOTO YITPABIiHHS aB-
TOpaMH Ta iHIIUMU cy06’€KTaMMu aBTOPCHKOTO IpaBa i (abo) cy-
Mi’KHUX IIPaB HA OCHOBi JJOTOBOPiB, YKJIAJAEHUX ITHMCHMOBO.

Ha ocHOBi oxep:kaHUX MOBHOBaXKeHBb OpraHizallii KoJeKTuB-
HOTO YIPaBJiHHA HANAOTh OyIb-IKUM OCO0aM IIJIAXOM YKJia-
IaHHA 3 HUMU JOTOBODPiB HEBMKJIIOUHI IIpaBa HA BUKOPUCTAHHSA
00’€KTiB aBTOPCHKOro mpaBa i (a00) cyMisKHUX IIpaB.

IITlo cTocyeThCcAa 3aXMCTy OCOOMCTMX HEMaWHOBMX i MaiiHO-
BUX IpaB cy0’eKTiB aBTOPCHKOro mpasa i (ab0) cyMisKHUX IIpas,
TO BiH BMiHICHIOETHCS B IOPAIKY, BCTAHOBJIEHOMY aJaMiHicTpa-
TUBHUM, ITUBLIPHUM 1 KPUMiHAJIBbHUM 3aKOHOIAaBCTBOM.

Crarta 50 3axouy Ykpainu “IIpo aBTOpCchbKe IIpaBo i cyMisx-
Hi mpaBa” BU3HA4ae pAJ BHUAIB HNOPYIIEHDb, IO NAIOTh MiJCTaBU
[LISL CYyJIOBOTO 3aXWUCTY.

ITiero X cTaTTEi0 BCTAHOBJIEHO, IO CYJA Ma€ IIPaBO IIOCTAHO-
BUTY PIllIEHHS UM yXBaJIy MPO:

a) BIAIIKOAYBaHHS MOPAJbHOI (HeMaiiHOBOI) KOO, 3aBAaHOL
MOPYIIIEHHAM aBTOPCHKOTO IpaBa i (abo) cyMiskHUX mpas, 3
BU3HAYEHHAM PO3Mipy BiAIIIKOIyBaHHS;

0) BimmkomyBaHHS 30MTKiB, 3aBHAaHUX IIOPYIIEHHIM aBTOP-
cbKOro mpaBa i (a60) cyMiKHUX TpasB;

B) CTATHEHHS i3 MOPYIIHMKA aBTOPChKOTro mpaBa i (abo) cy-
MiXHUX TIpaB JOXOAY, OTPUMAHOTO BHACJIIOK IOPYIIEHHS;

I) BUILIATy KOMIeHcallii, 10 BUBHAYAETHCA CYJAOM, y Po3Mipi
Big 10 mo 50000 mimimanpHMX 3apoOiTHMX IIIaT, 3aMiCThb
BiAIIKOYBaHHA 30UTKIB ab0 CTATHEHHA HOXOZY;

) 3a00pOHY OIyOJiKyBaHHS TBOPiB, iX BUKOHAHDb UM IIOCTAHO-
BOK, BUITYCK IPUMipHUKIB (pOHOTpaM, Bimeorpam, iX CHOBi-
IMeHHA, NPUNNHEHHA IX PO3MOBCIOKEHHS, BUJIYUYEHHS
(koHpickaIiio) KoHTpa@aKTHUX NPUMiIPHUKIB TBOpPiB, ¢o-
HOT'PaM, BiffeorpaM 4Yu mporpaM MOBJEHHSA Ta OOJagHAHHA Ta
MaTepiasiB, Ipu3HAUEHUX HJISI IX BUTOTOBJEHHS 1 BiATBO-
peHHsA, myOJaikariio y mpeci imgopmarii mpo momyIieHe IIo-
PYIIIEeHHS TOIIO, AKIIO ¥ XOJi CyJZOBOTO PO3TJIALY Oyae Ho-
BeleHO (haKT IOPYIIEHHSA aBTOPChKOro mpasa i (a6o) cy-
MiKHUX mpaB abo (GaKT HaABHOCTI Aiii, IO CTBOPIOIOTH
3arpos3y HOpPYIIIeHHA IIUX IIPaB;

e) BUMarauHHsa Big oci0, AKi mOPyHIIyIOTh aBTOPCbKE IIPaBO i
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(ab0) cymiskHiI mmpaBa mo3wBaua, iH(GOpPMAIIil0 IIPO TPeTix
0ci0, 3amigHMX y BUPOOHUIITBI Ta PO3IMOBCIOAMKEHHI KOH-
TpadaKTHUX IPUMIPHUKIB TBOPiB Ta 00’€KTiB CyMiKHMX
npaB, 3aco0iB o0xoay TexHiuHMX 3aco0iB Ta Hmpo KaHa-
JIU PO3TOBCIOYKEHHSA.

IIpu BuU3HaueHHiI po3MipiB 30MTKiB, AKi MaTh OyTHM Bif-
IIKOZ0BaHi 0c00i, MpaBa AKOI MOPYIIIEHO, a TAKOMK IJIS BiAIIKO-
IyBaHHA MOpAaJbHOI (HeMalHOBOI) IIKOAUW CyJ 3000B A3aHUI
BUXOAUTU i3 CyTi IOpPYIIEeHHsI, MailHOBOI i MOpaJbHOI ITKOAW,
3aBHaHoi ocobi, AKa Mae aBTOpcbhbKe mpaBo i (abo) cymiskui
IpaBa, a TaKOXK i3 MOKJIMBOTO NOXOAY, AKUU MorJia O omepsKa-
TA 11 ocoba. ¥ po3mip 30MTKiB, 3aBmammxX o0cobi, mpaBa AKOI
HOPYIIIeHO, HOJATKOBO MOJKYTH OYTH BKJIOUEHiI CymoBi BUTpa-
T, TMOHEeCeHi I[iel0 0co00I0, a TaKOXX BUTPATH, IIOB’sA3aHi 3
OILJIaTOIO0 JIOIIOMOTH aJBOKaTa.

IIpu BusHaueHHI KOMIIeHcallii, AKa Mae OyTH BUILJIaueHa 3a-
MicTh BiAIIKOAyBaHHS 30MTKIiB UM CTATHEHHS MOXOOY, CYI 30-
00B s13aHNI Y BCTAHOBJIEHUX IIYHKTOM T') cT. 50 3aKOHYy Mexax
BUBHAUUTHU PO3Mip KOMIIeHcallii, BpaxoByoUu 06CAT IOPYIIEH-
Hsa Ta (abo) Hamipu BigmoBimaua.

Cyn MoKe IOCTAHOBUTM DIiIlleHHA OPO HAKJIAJAeHHA Ha IIO-
pymHUKa mrpady y posmipi 10 BifcoTKiB cymu, mpucyKeHol
CyZoM Ha KopucTh mosmBaua. Cyma mirpadiB mepemaeTbcsa y
BCTAHOBJIEHOMY HOPAAKY no ep:kaBHOTO OI0MKeTYy YKpaiHu.

KpiMm 1mporo, cym TaKoX MOKe IOCTAHOBUTHU PIillIeHHS PO
BUJIyUYeHHA UM KOHQIicKaIiio Bcix KoHTpadaKTHUX IPUMipHU-
KiB TBOpiB, (poHOTpaAM, Bimeorpam Um mporpamM MOBJIEHHS, ITIOJ0
SAKUX BCTAHOBJIEHO, IO BOHU OyJHM BUTOTOBJIEHI ab0 pO3IOB-
CIO’KeHi 3 TMOPYIIIeHHAM aBTOPCHKOTO IpaBa i (abo) cymiskHMX
IpaB, a TaKoK 3aco0iB 00x0y TexHiUuHUX 3acobiB 3axuctry. Ile
CTOCYETBCS TAKOXK YCixX KJirre, marpuinb, opm, opurinaiis,
Mar"HiTHUX CTPivoK, (oTOHeraTHWBIB Ta iHIINX NIPeIMETiB, 3a
JIOTIOMOT0I0 AKWX BiJATBOPIOIOTHCS NPUMiIPHUKU TBOPiB, (DOHO-
rpaM, Bimeorpam, mporpaM MOBJIEHHS, a TaKOX MaTepiaJiB i
o0s1afHaHHSA, III0 BUKOPUCTOBYIOTHCS MJISA iX BiATBOPEHHS i I
BUTOTOBJIEHHSA 3ac00iB 00X04y TEeXHIiUHUX 3aCcO0iB 3aXMUCTY.

IITo crocyeThcss amMiHiCTpaTMBHOI BimmoBigasbHOCTI 3a Imo-
PVIIIEHHS aBTOPCHKOTO IpaBa i CyMisKHUX IpaB, TO BOHA HACTA€E
y pasi, AKII0 MOpPYIIEeHHs 3a CBOIM XapaKTepoM He TATHYTH 3a
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co0010 KpuMiHaabHOI BigmoBimambuOCTi. 3rigao 3i cr. 51-2 Ko-
JeKcy YKpaiHM Ipo agMiHiCTpaTWBHI IpaBOIOPYIIEHHA', Hesa-
KOHHEe BUKODPHMCTAaHHsS 00’€KTa mpaBa iHTEJNEeKTyaJbHOI BJIACHO-
cTi (IiTepaTypHOro 4 XymOKHBLOTO TBOPY, IX BUKOHAHHS, (O-
HOrpamMu, Iepegaui opramisamii MOBJIeHHSI, KOMII IOTE€PHOI
mporpamu, 0asu JaHUX ... TOINO), IIPUBJIACHEHHS aBTOPCTBa Ha
Takuii 06’eKT abo iHIIe yMMCHe HOPYIINEeHHS IIpPaB Ha 00 €KT
IpaBa iHTeJIeKTyaJbHOI BJACHOCTI, III0 OXOPOHAETHCA 3aKOHOM,
TATHEe 3a co00I0 HAKJIaJieHHA INTpady Bixg mecATHM OO0 ABOXCOT
HEOIIOJAaTKOBYBAaHUX MiHIMyMiB MOXOAiB rpoMaAsaH 3 KOH(icKa-
IIi€l0 He3aKOHHO BUTOTOBJIEHOI IIPOAYKIIII Ta obGJagHAHHA i Ma-
TepianiB, AKi mpudHAaAUEeHi A i1 BUTOTOBJIEHHA.

Taxox 1eit Komexc micTuTh i pan immmx crareii, B SKUX,
Ha OYMKY OJHHX aBTOPiB, BOAUaeThCA MepemyciM HaMaramHsd
Iep:KaBU 3a0e3MeUNTH HAJEKHi TpaBuJa I'pu B MiAITPUEMHUIb-
Kiff mifggbHOCTi, a He TypboTa MPO HEYXUJIbHE AOTPUMAHHS aB-
TOPCBKMX IIpaB, iHIIi BBasKaloTh, IO MaJocsA Ha yBasi i mep-
mie, i gpyre. o omHiei 3 Takmx crareit, HaJIEKUTH, 30KpeMa
cT. 164-13, siKa BCTAHOBJIIOE BiANIOBiZANBLHICTL 3a MOPYINEHHS
3aKOHOIaBCTBA, IO PETyJI0€ BUPOOHUIITBO, €KCIOPT, iMIIOPT
IUCKIB OJid JIa3epHUX CHCTeM 3YNUTYBaHHSA, €KCIOPT, iMIIOPT
o0s1afHAaHHA UM CUPOBUHU JAJIA X BUPOOHUIITBA.

Cain sasHAUYUTH, IO CIPUSHHA 3aXUCTY IIPaB iHTEJIEKTyasb-
HOI BJIaCHOCTI (Y T.4. aBTOPCHKOTO IIpaBa i CyMisKHUX IIpaB) i
yac mepeMilleHHA TOBapiB uepe3d MUTHUHA KOPAOH YKpaiHu 3a-
O0esmeuyeThea lep:KaBHOIO MUTHOIO coy:kK000 YKpainu. Ilojo-
JKeHHs, IO PeryJioioTh BigHOCWMHM, IIOB’sA3aHi i3 3a0e3meuen-
HAM JOTPUMAHHS aBTOPChKUX Ta CYMisKHUX MpaB Iijg yac Iepe-
MiIlleHHS TOBapiB uepe3 MUTHUM KOPJOH YKpaiHu, MicTATHCA Y
Posgini X MurHoro xojgexcy Yxpainm®.

KpuminaabHa BigmoBiZaabHICTL 3a MOPYIIIEHHS aBTOPCHKOI'O
mpaBsa i CyMiKHMX IIpaB BcTaHOBJIeHa cT. 176 KpumizmaabHOro
Komekcy Ykpaium®. Ila crarrs mepembavae mOKapaHHsS 3a 3JI0-

! Komeke Ykpainu mpo agMminicTpaTuBHI nmpaBomopyineHHa. 3akoH YKpaincskoi PCP Bif
7 rpynua 1984 p. Ne8073-X // Bimomocti Bepxosuoi Pagu Vxpaincekoi PCP (BBP),
1984, momatox mo Neb1, cr.1122 (3i sminamm).

* Muruuii xomexkc Ykpaimum. 3akon Bim 11 mumaa 2002 p. Ne 92-IV // Bigmomocri
BepxoBuoi Pagu Ykpainu (BBP), 2002, Ne38-39, cr.288 (3i saminamu).

* KpuminansHuit Kogeke YKpainu. 3akon Bix 5 kBitaa 2001 p. Ne 2341-III // Bigomocti
Bepxosuoi Pagu Vkpainu (BBP), 2001, N 25-26, ct.131 (3i sminamn).
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yuHHN Y IIii cdepi y BuraAgi mrpadis, BUIIpaBHUX PoOiT Ta mos-
0aBJIeHHSA BOJIi 3 MAKCUMAJbLHUM CTPOKOM 10 6 pOKiB yB’s3HEH-
Ha. KpuMmiHaabHa BiATIOBiZAIbHICTD 3a MOPYIIIEHHS aBTOPCHKO-
ro IpaBa i CyMiKHMX IIpaB HacTae y pasi, AKII0 TaKe IIOPY-
IIeHHA 3aBAaJio cy6’eKTaM aBTOPCHKOTO MpaBa i/abo cyMisKHUX
IIpaB IIKOAUW Y 3HAUHOMY, BEJIMKOMY a00 OCOOJIMBO BEJINKOMY
poamipi. Iuya miseir 1miei crarri, MarepiasbHa HIKOZAa BBasKa-
€ThCA 3aBAAaHOI0 B 3HAUYHOMY PO3Mipi, aKImIo ii po3Mip y aBam-
IATH i OinbIlle pasiB ImepeBUINye HEOMOJATKOBYBaHUI MiHIMyM
IOXOHmiB rpOMajAH, Y BEJIMKOMY po3Mipi — akImo ii poamip y
IBicTi i 6inbIlTe pas3iB mepeBUIlye HEOMOAATKOBYBAHUN MiHIMyM
IOXOIiB I'POMAMsH, a 3aBAAaHOI B 0COOJMBO BEJIMKOMY PO3Mipi
— akIo ii posMmip y TucA4y i OinbIlle pasiB mepeBHUIIYE HEOIIO-
IaTKOBYBAaHUUA MiHIMyM HOXOIiB IpOMasH.

Takox 14 craTTsa nepenbdbavae o60B’sIZBKOBY KoH(icKaIlio Ta
3HUINEHHS BCiX NPUMIpHUKIB TBOpPiB, MaTepialbHUX HOCIIB
KOMII I0T€PHUX IIporpam, 6a3 JaHWX, BUKOHAHL, ()OHOrPAM, Bi-
IeorpaM, IIporpaM MOBJIEHHSA Ta 3HaApAAb i MarepiaiaiB, akKi
creriajJbHO BUKOPUCTOBYBAJIUCH VI IX BUTOTOBJIEHHS.

Kpim Toro, meit Komekc micturs ct. 203-1, 1o mepexnbavae
TAKOK BiJAIOBiZa/IbHICTh 32 He3aKOHHE BUPOOHUIITBO, €KCIIOPT,
iMmmopT, 30epiramus, peaJisalliio Ta IepeMillleHHS AWCKIB I
JIa3ePHUX CUCTEM 3UYNTYBaHHA, MAaTPUIlb, O0JaJHAHHA Ta CUPO-
BUHU OJIS iX BUPOOHUIITBA, AKIIO IIi Ail BUMHeHi y 3HAYHUX Ta
BEeJIMKUX PO3Mipax.

IIix sHAYHWM PO3MipoOM B JaHOMY BUIAAKAKY PO3YyMilOTH
BapTiCTh AUCKIB IJiA Ja3epHUX CUCTEM 3UYUTYBAHHA, MATPUIl,
o0slamHAaHHSA YM CUPOBWHM IJsA 1X BUPOOHUIITBA, IO Yy ABaj-
IIATHh pasiB i Oisnblle TepeBUINye pPiBeHb HEOIIOJATKOBYBAHOTO
MiHIMyMYy OOXOZiB rpoMajAH; IIifi BEJIUKUM PO3MipoM CJIiJg po-
3yMiTV BapTicTh AMCKIB AJId Ja3epHUX CHUCTEM 3YUTYBaHHSI,
MaTpuIlb, O0JaTHAHHA YU CUPOBUHU I IX BUPOOHUIITBA, IO
y cTo pasiB i 6Gijbllle IEPEBUIIYE PiBeHL HEOMOAATKOBYBAHOTO
MiHiMyMy ZOXOIiB rpoMaisaH.

IITo cTocyeThca ynOCKOHAJNIEHHA 3aKOHOJABCTBA y cdepi as-
TOPCHKOI'0 IIpaBa i CyMisKHUX mpaB, TO Hapasi, ocHOBHa pobGoTra
CIpAMOBaHA HA IPUBEJEHHA HAIIOHAJHLHOTO 3aKOHOTABCTBA Y
BigmoBimmicTh M0 3axkoHOZaBcTBa €Bpomeiicbkoro Corody y Irii
cepi.
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2.3. MiskHapoaHO-IPABOBi MeXaHi3MH OXOPOHM i 3aXMCTy
aBTOPCHKHUX IIPAB

dyunamenTanbHi 3miEu B Kinmi XX — ma mouatky XXI crT.
B €KOHOMiIi, moJiTuii, comiajbHi#l CTPYKTYypi cycmijibcTBa Ta
MBUAKWIN HAYKOBO-TeXHIUHWII Iporpec HPHU3BeJaU OO0 Iiepe-
OCMUCJIEHHS MiCIIsI Ta POJIi aBTOPCHKOTO IIpaBa AK Y OKPeMUX
KpaiHax, TaK i B I[lJIOMY y CBiTi.

OxopoHa aBTOPCHKOTO IIpaBa, IEPII 3a BCE, € OMHUM 3i cIoco-
0iB CTHMYJIIOBAaHHS TBOPUYOl TifJbLHOCTi, 30arayeHHs Ta IIOIIIU-
PeHHs HAIiOHAJNBHOI KYJBTYPHOI cmaamuHu. 3rigHo 3 BepH-
CbKOI0 KOHBEHIIi€I0 UMM BHIIEe PiBEHbL OXOPOHUH aBTOPCHKOTO
mpaBa, TUM OiJIBIIUNA CTHUMYJI VIS aBTODPiB, a uuM OijbIlie iHTe-
JEeKTyaJIbHUX TBOPiB y KpaiHi, TMM BUINUNA aBTOPUTET IIiei Kpai-
Hu. [{iTKOM 00’€KTMBHO MOYKHA CYIUTHU PO Te, IO KOXKEeH ydJac-
HUK iHTeJeKTyaJIbHOI MifAJILHOCTI, OKPIiM OTpPMMaHHA BUHATOPO-
ou (3a TPOAYKT CBOei gissbHOCTi), Xo4ye OYyTM IOBHICTIO
3axXUIMEeHNM BiJ mocsaraHb Ha HMOro aBTOPChKi mpaBa. Tomy
KOJKHa Jep:KaBa BCTAHOBJIOE HOPMU aBTOPCHKOTO IIpaBa Bimmo-
BimHO 10 IIijeii, IKi BoHA cTaBUThH IIepej] co0or0 y IIiil cdepi.

Omuak, He3Ba)kalOUM Ha BigMimmocTi, gKi icHyoTh MiXxK 3a-
KOHOJABCTBAMHU DPi3HWMX KpaiH, Ile He BUKJIIYAE MOKJIUBOCTI
CIIiBpOOITHHUIITBA Mi)X HMMM Ta B3a€EMHOI OXOPOHM ABTOPCBKUX
npasB ix rpomansH. Mixk ycima Kpaimamu €BpomneiicbKoro Ciris-
TOBApPMCTBA i€ KOHBEHIIiliHe MOJOMKEeHHs PO Te, II[0 aBTOPChKi
mpaBa, HaOyTi Ha TepuTopii ofHiel HeprKaBu, He HAOYBAIOTH aB-
TOMATUYHOTO BU3HAHHA Ha TepuTopil iHmmoi. laHe IMOJIOMKEeHHS
MOSICHIOETHCS TepUTOpialbHUM xapakrtepom. lle osHauae, 1110
Iifd MUX OpaB B iHIMINA KpaiHi 3a/IeKUTh BiJl BCTAHOBJIEHUX HEIO
mpaBuJ, a chepa aii HamioHaJIBHUX 3aKOHIB IIPO aBTOpPCHKE
mpaBo OOMesKeHa TEepUuTOPiel0 TUX KpaiH, Oe Ii 3aKOHU MIpPU-
WHATI. 3po3ymiJyo, 110 00’€KTHU iHTEJeKTyaJ bHOI TBOPYOCTi, 3a-
3BUYAll, MOIMIUPIOIOTHCA 3a MeXKi IMeBHOI Aep:KaBu, TOMY IIi
00’€KTUBHI 00CTaBUHU JOBOASATH HEMOKJIUBICTH y MOBHOMY 00-
cs3i 3a6e3meUnTH JOCTATHIO OXOPOHY aBTOPCHKOTO IIpaBa JIUIIE
HaIliOHAJBHUM 3aKOHOZaBCTBOM. TOMY OXOpOHA aBTOPCBKUX
IpaB iHO3eMIiB MOKe OyTH OOCATHYyTa YKJIALEHHAM MiXK Iep-
skaBaMu abo iHmMuMu cy6 exkraMu Iy6JiyHOTO IpaBa ABOCTO-
POHHiIX Ta 6araTOCTOPOHHIX YTOI.
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Huni 0cHOBHOIO CKJIAZOBOIO MEXaHI3My CHCTEMH Mi’KHapO/I-
HOI OXOPOHM aBTOPCHKOTO IIpaBa 3aJUINaceThcsa BepHChKa KOH-
Beurnis (Ilapusbkuii akT Big 24 aumua 1971 p.) mpo oxopoHy
JiTepaTypHUX Ta XymOo:KHiX TBOpiB' i BececiTHa (MeHeBCchbKAa)
KOHBEHIIiA IIPO aBTOPChKE IpaBo Bif 6 BepecHs 1952 p.? ¥V mpe-
amOy.s1i BepHChbKOI KOHBEHIIiI IPOroJIOIIYEThCA i MeTa: 0Xopo-
HATHU HACTiJIBKY e(eKTUBHO i OJHAKOBO, HACKIJIILKY I[e MOYKJIV-
BO, IIpaBa aBTOPiB Ha IXHi JiTepaTypHi Ta XymAOKHi TBOpH.

OcHoBHUMU 3acagaM¥u BepHCBLKOI KOHBEHIIII €:

1) HamioHAJIBLHUN pPEeXKUM, BIiATIOBiZHO IO AKOrO TBOPH, CTBO-
PeHi B onHill i3 KpaiH-uJeHiB KOHBEHIIil, OIepKYIOTh ¥ BCiX
iHmUX KpalHaxX-uJieHaX TaKy caMy OXOPOHY, AKY IIi KpaiHu
HaJalO0Th BJACHUM I'DOMASHAM;

2) OPUHIIUI aBTOMATUYHOI OXOPOHU, BiAIIOBiAHO IO AKOIr'0o Ha-
IMiOHAJBHUU PEKUM He 3aJIeKUTh Bifi OyIb-aKUX (opMaJib-
HUX YMOB, TOOTO OXOpPOHA HANAEThHCA ABTOMATUYHO i He
3YMOBJIIOETBCA (POPMAJBLHUMM yMOBaMM peecTpaillii, memo-
"HyBaHHA ToIo. To6To TBip yKpaiHCBKOTO NMUChMEHHUKA,
Buganuii y @panmii, miggarae takiii camiii oxoponi, AK i
TBOPU (hPaHIy3bKNX NUCHMEHHUWKIB, OCKIJILKY IIi KpaiHu €
uyneHamu ITlapussxoro Corosy;

3) OIPWHIIUII HE3aJIE}KHOCTI OXOPOHU, BiJIMIOBIHO IO SKOTO IIpa-
Ba iHmo3eMHOro aBTopa i3 KpaiHu-uwieHa Co03y OXOPOHAIOThH-
ca B immrifi kpaimi-uiaeni Coio3y, HesajleKHO Bim Toro, um
OXOPOHSIOTHCA BOHM Ha 0ATHKiBIMHI ITOXOMKEeHHS TBOPY.

Xoua BepHCchbKa KOHBEHIIiA BKJIOUae B cebe CYKYHHICTBH IIO-
JOKeHb MaTepiaJbHO-IIPAaBOBOTO XapaKTepy, AKi TMM caMuM
CTAHOBJISATH CUCTEMY Mi’KHapPOAHOTO PEryJIIOBaHHSA aBTOPCHKUX
IIpaB Ta € 000B ABKOBUMM [IJIA KPAlH-yYaCHUIlb, BOHA He €IWHA
MisKHapoaHa yroza y cdepi aBTopchkoro mpaBa. Ilopan 3 Hero
Iie BcecBiTHA KOHBEHIIiA IIPO aBTOPChKe IIPABO, T'OJIOBHOIO
METOI0 AKOI € CTBOPEHHSA YHiBepCAJIbHOTO PEKUMY IJIA 0XOPO-
HU i 3aXMCTy aBTOPCHKUX ITPaB Ha JIiTepaTypHi, HAYKOBi i Xy-
IOKHiI TBOpM Ha MiKHapomHOMYy piBHi. MaroThcsa Ha yBasi Takxi

! BepHCbKA KOHBEHIiA PO OXOPOHY JiT€paTypHUX i XyHO:KHIX TBOpiB. IlapuabKmii aKT
Bixg 24 jgunua 1971 poxy, smimenuit 2 KoBtHA 1979 poxy: [EmexTponnuit pecypc]. —
Pesxxum pocrymy: http://zakonl.rada.gov.ua/

* BeecBiTHS KOHBEHIIA IIPO aBTOPChbKe IIpaBo, mpuitHATa 6 Bepecus 1954 poky:
[EnexTponnuit pecypc]. — Pesxkum gocrymy: http://zakonl.rada.gov.ua/
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pisHOBUIY TBOPiB, AK NUCHMOBi, My3UUHi, IpaMaTUYHi i KiHe-
maTtorpadiuui, TBOpU JKUBOIUCY, Ipadiku Ta CKYJIbOTYPH.

VY cyuacuuii mepion, xonu Ykpaina serynuiaa go COT, oco0-
JINBOI yBarw 3acJIyrOBY€ 1 TaKWU MilKHAPOAHUN NOKYMEHT AK
Yroga mpo TOproBeJIbHiI acIeKTH NpaB iHTeJEeKTyaJIbHOI BJiac-
HocTi (mami — Yroma TPIIIC), sxkuii sminuB miaxig qo mpobiaem
3aXMCTy iHTeJeKTyaJabHOI BJjacHocTi y cBiti. Yroga TPIIIC e
ckaamoBoo yactuHO Yrogum COT (CeitoBoi oprawmisarii Top-
rismi), Axa Habpasa unHHOCTL 3 1 ciuna 1995 p.!

Hepxasu-yuacuui Yroau TPITIC 30608 'a3ami morpumyBsa-
THUCS IIOJIOKEHb i 3aCTOCOBYBATH PEKUM, IiepeddaueHuii Heio
100 OCi0 iHIMMX Hep:KaB-yUYaCcHUIIb, AKUX B YTOAi IPUUHATO
HasuBaTu rpoMaganu . Ilum TepMmiHOM mO3HAUalOThHCA (hizmu-
Hi Ta opusuuyHi ocodu. OCHOBHUM IIPUHITUIIOM IIiei Yromu €
NPUHIIKAI HAIiOHAJLHOTO PEKUMY Ta MPUHIIUII HANOiILIIOro
CIPUAHHS, AKNI BCTAHOBJIIOE, III0 OyAb-sIKi mepeBaru, ImijJbru,
mpuBinei abo iMyHiTeT, HamaHi KpaiHOO-UJIeHOM YTOIUW TpoMa-
IAHaM Oymb-AKoi iHmioi mepsxaBu (He3aJIesKHO BiJ djeHCTBa),
HaJAITHCA HEeBiAKJIaAHO i 6e3yMOBHO rpoMaAsgHaM ycix KpaiH-
YJIeHiB, KPiM MOMKJIMBUX OKPEMUX BUHATKIB.

3HauHa JYacTMHA YTOAU HNPUCBAUYEHA 3aXUCTY IIPaB iHTEJeK-
TyaJbHOI BJacHocTi. ¥ Hill mepembaueHi sarajbHi IUBiJIBLHO-
OpaBoBi i KpuMiHAJILHO-IPABOBI CIIOCOOM 3aXWCTy IpaB iHTe-
JIeKTyaJbHOI BaacHocTi. ¥ c¢T. 41 Yroau mporoJomIyeThC, IO
3aKOHOJABCTBA BCiX KpaiH-ujieHiB YTIoAu MaioTh 000B I3KOBO Y
CBOIX HAI[iOHAJBHUX 3aKOHOJABCTBAaX IepembadyuTy Ti 3acodu i
cmoco0M 3axXUMCTy IpaB iHTeJeKTyaJbHOI BJIACHOCTI, IO Iepep-
O6aueni Yromor. Ilpu mpomy mepembauaroTbCcs 3amobisKuHi, Tep-
MiHOBIi i HeBigKJIagHi 3ax0au.

B VYroxi mporoJsomryerbes, IO IIPOIEAYPH, AKi CTOCYIOTHCS
3aXMCTy IIPaB iHTeJeKTyaJbHOI BJIACHOCTi, MaiOTh OyTHU cIpa-
BeIJUBUMMU i PiBHMUMHU AJIA BCiX, BOHH MalOTh OYTH LOCTATHHO
IeMOKpaTUUYHUMHU i mocrtymHuMu. OpraHu CymoBOi BJagu IO-
BUHHI MaTu IIPaBO BUMAaraTW BiJi IOPYIITHWKAa BiJIIKOIyBaHHSA
3aBJaHUX HOT0 MOPYIIEHHAM 30MTKIiB y po3Mmipi, AKuil IOBHI-

! Vroma mpo TOproBeJbHI ACHEKTH NpaB IHTeJIEKTyaabHOI BiacHocTi // Pesyiabrartu
YpyreaiicbKoro payHay 6araToCTOPOHHIX TOProBeJbHUX IIEPeroBopiB, TeKCTH oQimifHuX
moxkymentiB. — K., 1998. — C 336-370. Yrogy TPIIIC ykaameno 15 kBitaa 1994 p.,
Habysaa yuHHOCTI 1 ciuna 1995 poky.
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CTIO KOMIIeHCYBaB 0u 3amofisiny mikoxy. IlopyIiHuk mpaBsa iH-
TeJIEKTYyaJbHOI BJIACHOCTI 3000B’A3aHUII KOMIIEHCYBaTH ii BJac-
HUKY BUTPATH, AKi BiH IIOHiC Ha OmJaTy IOPUAUYHUX HOCayT. B
VYroai mepenbadaeThCcs TAKOMK MOJKJINBICTBL Y BiANOBiZHUX BHU-
majgKax HaJaBaTH 3MOTY CYZOBUM OpraHaM CTATYBATH TPuOy-
TOK Ta (a00) BiAIIIKOZOBYBaTM BCTAHOBJIEHI paHilne 30MTKHU Ha-
BiTh y BUIAAKax, KOJU IOPYIIHWK HeCcBioMo abo Maioum 1I0-
cTaTHi migcTaBu, 1[00 3HATHU IIPO Iie, OPaB yUYacCThb y IIOPYIIIEHHI.

3 MeTOI CTBOPEeHHs e(eKTWBHOTO 3amobiKHOTO 3acoly
OPOTH IIOPYIIIEHHA NpPaB iHTeJIEKTyaJbHOI BJIACHOCTI CyZIOBi Op-
raHy IIOBUHHI OyTU HamiJIeHI mpaBoM:

+ 0e3 Oyab-AKOI KoMmIeHcallii BUBOAUTH 3 KOMEPIiHHNX KaHa-
JIiB TOBapH, IIOA0 SAKUX OyJIM AOIYIIEHi MOPYIIeHH;

+ SAKIINO IIe He CYNepeuYmTh KOHCTUTYI[IMHMM 3acagaM, BHUHO-
CUTH DpillleHHA IIPO 3HUIIEHHA TOBapiB, BUPOOJEHUX 3 IIO-
PYIIEHHSM IIPaB iHTEJEKTyaJbHOI BJIACHOCTI;

* BUBEIEHHs 3 KOMEPI[IMHUX KaHaJiB 0e3 OyIb-AKOI KOMIIEH-
camii marepiasiB Ta obsagHaHHS, AKi OyJIM 3HAUHOIO MipOIO
BUKOPMCTAHI I BUTOTOBJIEHHA KOHTpadaKTHUX TOBapiB,
10 MOPYIIYIOTh IPAaBO iHTeNeKTyaJabHOI BiaacHocTi. Ilpm
PO3TJIAZI TaKMX CIPaB CJiJl BpaXOBYyBaTHU aJeKBaTHICThH IO-
PYIIEHHA Ta 3aCTOCOBAHMX O NMOPYIIHWKA CAHKIIiNA, a
TaKoK iHTepecu TpeTrix ocib.

3acyiyroBye Ha yBary BuUMOra YToAu, 3TiJHO 3 KO0 KpaiHu-
YJeHU YTOAW MOKYTh IlepeidadaTy y CBOEMY HAIliOHAJIBHOMY
3aKOHOJABCTBi IIpaBO CYyAiB BMMAraTH BijJ HOpyIIHUKa iH(Op-
Maiii mpo Tperix ocib, aki 3amigHi y BUPOOHHITBI Ta IOIIIH-
PeHHi ToBapiB i mocJyyr, HI0 HNOPYUIYIOTH IIPaBO BJACHOCTI Ha
3HAK, a TAaKOXK OpPO iXxHiI KaHaMM momupeHHA. TaKkoX IiKaBOIO
€ HopMa YToAau IpOo BigIIKoAyBaHHA 30UTKiB Bigmosimauy. Bin-
HOBiHO IO ITiel HOPMU BimImoBimau, J0 SKOT0 Ha BUMOTY BJac-
HUKa 00 e€KTa iHTe/JeKTyaJbHOI BJIACHOCTI OYJIO BIKHUTO 3aIlo-
OisKHMX 3axoniB, IO Oe3mifcTaBHO OOMEKMJIM BifIoBimaua B
oro mpasax abo 30BciM mo30aBUAM iX, BHACJJIZOK YOT0 HOMY
0yJio 3aBlaHO MeBHUX 30MTKiB, Ma€ IpaBO BUMaraTu KOMIIEHCA-
mii 3a mMIKoOAy, 3alOAiAHY B Pe3yJabTaTi TAKOTO 3JIOBXKUBAHHA, Y
TOMY YMCJi BUTPaTH Ha ajBoOKaTa.

Xoua Yroga TPIIIC mamae mimimMaabHi MaTepiaabHO-IIPaBOBi
rapaHTil ZJOTpUMaHHA IIpaB aBTOPiB Ta iHIIINX IIPABOBOJIOLiJb-
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IiB, CYTTEBi BiAMiHHOCTI 3aKOHOJABCTBA B JepiKaBaxX-ujJeHax
€C "e fa10ThL 3MOru cyb'€KTaM IIpaB iHTEJEeKTYaJbHOI BJIACHO-
CTi KOpPHCTYBATHUCA OJHAKOBUM PiBHEM OXOPOHMW Ha TEPUTOPil
Bciel cmismbHOTH. Ilepenmycim, 1e cTOCyeThCA TPOIEAYP ITPUII-
HEeHHs MiAJbHOCTi, AKAa IIOB A3aHA 3 IipaTcTBOM ab0 KOHTpAa-
daxiiero. TuMuacoBi 3axonm, IO 3aCTOCOBYIOTLCS OJA 3a0es-
HeYeHHA TOKas3iB, BU3HAYAIOTH PiBeHb IUBIJIBHUX Ta KPUMi-
HaJbHUX CAHKIiM, AKi 3HAUHOIO MipOI0 Bifpi3HAIOTHCA y Tii
yy iHIIi# KpaiHi-uyieHi ToImo.

Tomy poarasamaroyu mpodJieMy OXOPOHU aBTOPCHKOTO IIpaBa
B €BPOIEHCBKOMY HIPOCTOPi, CJIiJg 3BEPHYTHCS OO 3aKOHOIAB-
crBa Kpainm €C. fIk ogHy 3 NMPUMITHUX 0COOJMBOCTEH 3aKOHO-
maBcTB €C MOKHA BUAIJIUTH IPOIiEC 30JMIKEHHA HAIliOHAJIbHUX
cucrteM npaBoBoro peryJuaroBaHHA. Crarra 30 JoroBopy mpo
ctBOopeHHA €Bpomeiickkoro CmiBTOBapucTBa 3aKpPimJaiOe He-
00ximHicTh 3a0e3meueHHs Oe3IEPEIIKOLHOro (PYHKIiOHYBAHHS
BHYTpimmHbOTO prHKY CniBroBapucTBa. TOMy OCHOBHMM IIPUH-
IUIIOM € MOINMWPEeHHA OiJbII BUCOKUX CTAHAAPTIB OXOPOHU
IpaB iHTEJIeKTyaJIbHOI BJIACHOCTI, IO iCHYIOTh B OKPEeMUX Kpai-
Hax CmiBroBapucTBa, Ha BCixX IfOoro yuyacHUKiB. 3arajibHi TeH-
IeHIlil pPO3BUTKY ITPABOBOT'O PETYJIIOBAHHSA B Iill raysysi ocobmu-
BO moMiTHi Ha mpukJaani Jupextus €C.

Jlo OCHOBHMX HOPMATHBHO-IIPABOBUX AOKYMEHTIB €BpoIei-
cbkoro CmiBTOBapuCTBa B Taly3i OXOPOHUM aBTOPCHKOTO IIpaBa
cJim BimHecTHU:

« HupextuBy €Bponeiickkoro Ilapmamenty Tta Pagm
91/250/€EC Bixg 14 TpaBHa 1991 poKy mpo mpaBOBY 0X0OPO-
HY KOMII IOTePHHUX IIPOrPaM;

- JupextuBy €Bpomneiicbkoro Ilapmamenty Ta Pamu-
93/83/€EC Bix 27 Bepecua 1993 poKy mpo KOOpAMHAIiIO
IesAKUX IMIOJIOXKEeHb aBTOPCHKOI'O IIpaBa i CyMisKHUX IIpaB 3a
3aCTOCYBaHHSA iX 0 CYDYTHUKOBOTO MOBJIEHHSI Ta KabeJsb-
HOI peTpaHCAIMii;

« MupextuBy €Bponeiicbkoro [Tapiamenty Ta Pagu 92/100/ €C
Big 19 aucromaza 1992 poxy mpo mpaBo Ha HPOKAT, IIPABO
Ha IMO3WYKY Ta AedAKi cyMiskHi mpaBa y cdepi iHTeJeKTy-
aJbHOI BJIACHOCTI;

« NupexTuBy €Bpomneiicbkoro Ilapmamenty Ta Pamum 96/9 €C
Bim 11 Gepesns 1996 poKy Ipo IpaBOBY OXOPOHY 0a3 JaHUX;
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- HupextuBy €spomnelicbkoro Ilapmamenty Tta Pagm
2001/29/€C Bix 22 tpaBHa 2001 pory mpo rapMoHisaIito
IeBHUX aCIEeKTiB aBTOPCHLKOTO IIpaBa Ta CYMiKHHX IIPaB Y
ingopMaIifHOMY CYCIIiJILCTBI;

« HupextuBy €Bponeiicbkkoro Ilapmamenty Tta Pagm
2001/84/€C Big 27 Bepecua 2001 poky mpo mpaBo caigyBa
HHSI Ha KOPUCTh aBTOPiB OPUTiHAJIBHOTO TBOPY MUCTEIITBA.

Y kBitHi 2004 poKy Oyao mpuiinaTo [[upeKkTuBy €BpoIeii-
cokoro mapiaamenty Ta Pamu 2004/48/€C mpo 3abesmeueHHS
IOTPUMAaHHA IIPaB iHTeJEeKTyaJIbHOI BJIACHOCTI.

2.4. JocaimkeHHa MOHATTA (JOPMH BHPaAKeHHA TBOPY Ta Ii
3MiHM IIPM BCTAHOBJEHHI (DAKTY BUKOPHCTAHHS TBOPY

Y KoHTeKcTi 3abes3mneueHHs IIPABOBOI OXOPOHU aBTOPCHKOTO
mpaBa YacTO BUHMKAIOTh 3allUTaHHA: AKi Ail cjig BBa)KaTu BU-
KopucTaHHAM TBoPYy? Um Oyle BBa)KaTHCh BiATBOPEHHSIM TBODY
fioro BimoOpaxeumusa abo BTijieHHs y opMi, II[0 BiApisHAETHCA
Bixg Tiei, y aAkiit icHye opuriman? Ywu ciuim posriasamaTy mepexin
onmHiei (hopMm BUpaKEHHS TBOPY B iHINTY AK [if0, BU3HAYEHY
Tepminom “mepepobka”? IIlo caim posymiTu mify MOHATTAM
“gomiss TBopy”? OcCo0JMBO Tr'OCTPO IIOCTAE€ IHUTAHHSA (PpeHOMEeHY
TpaHchopmallii ;BoBuUMipHOI (mIOIMHEHOI) GOPMU BHUPAKEHHS
TBOPY Y TpuBUMIipHY (00’€eMHO-IpPOCTOPOBY) i HaBmakum. Yum
MOXKHa BiJIbHO 3MaJbOBYyBaTHu, (pororpadyBatum, 3HiMaTum Ha
Bizeo Taki 00’€KTH aBTOPCHKOIO IpaBa, AK TBOPU apXiTeKTypH,
CKYJBIITYPH Ta 00pa3oTBOPUOrO MUCTEIITBA abo Iie PO3TJIALaTH-
MeThCA K HOPYIIEeHHS aBTOPCHKOro IpaBa?

g sigmoBigi Ha i Ta psapm iHIINX 3alIKUTaHb, OB’ A3aHUX i3
mepeTBOPeHHAM (opMU BUPaAKEHHS TBOPY, IIPoaHaidyeMo Ha-
IMioHaJbHE 3aKOHOJABCTBO, a TAKOX 3aKOHOJABCTBO DPSAAY PO3-
BUHEHUX iHO3eMHUX JEepPKaB.

Bigmosigmo mo ct. 15 3akomy ¥Ykpaimm “IIpo aBTOpCBHKE
nmpaso i cymikHi mpasa” (mami — 3aKoH) BUKJIIOYHE IPABO aB-
Topa (um iHmIoi ocobu, AKa Mae aBTOPChbKE IIPABO) HA AO3BiJI UM
3a00pOHY BUKOPHCTAHHSA TBOPY IHIIMMHK ocobaMu gae HoMy
IPaBO A03BOJIATU ab0o 3a00POHATHU, 30KpeMa:

! Bakon Ykpainu “IIpo aBTopchbKe IpaBo i cyMikHi mpaBa” B pemakitii 3axomy Ne2627-I11
Bixg 11 munus 2001 p. // Bigomocti Bepxosuoi Pagu (BBP), 2001, Ne43, cr.214.
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* BiITBOpPEHHS TBOPiB;

« myOsriuHe BUKOHAHHSA i my0OJ/iiuHe CIOBilIIeHHA TBOPIiB;

- nyOJIiuHY AeMoHCTpaIlilo i myOaiuHmii moKas;

+ IIepeKJIaJ TBOPiB;
- mepepobKku, amamTaliii, apaH)XyBaHHA Ta iHmII momiOHI
3MiHU TBOpiB.

ITix BigTBOpeHHAM 3rigHO 3i cT. 1 3aKOHY PO3YyMilOTh BUTO-
TOBJIEHHS OJHOTO abo OiybIlle IPUMipHUKIB TBOPY, Bifeorpamu,
douorpamu B OyAb-aAKili mMaTepianbHili opmi, a Takox Iix
3amuc [IJs TUMYAcOBOTO UM IOCTiHiHOTO 30epiramusa B eJleK-
TpoHHIi# (y TomMy umcii mudposiit), onTuuHiil abo iHmIi# popmi,
AKY MOKe 3UYMTYBaTU KOMII IOTED.

Otrxe moHATTA “BiATBOpPEeHHs” BUM3HAUYAETHCA, 30KpEMA,
yepes iHIE MOHATTA, a caMe — “BUIOTOBJIEHHS IIPUMipHUKIB
TBOPY .

IIpumMipHIKOM TBOPY € KOIIis TBOPY, BUKOHAHA y OyIb-AKii
MarepianbHiI# (Gopmi. Oxpasy BUHUKAIOTh 3aUTAHHA: IO Ma-
eThbcsA Ha yBasi mig “Komiero” Ta “y Oynb-akiii mMaTepiaabHiii
dopmi”? Yu osuauae e, mo popMa BUPaAKEHHA “Koiii” TBOpy
MOJKe BiApisHATHCH Bif (hopMHU BUPaAKEHHS OPUTIHAJIY TBOPY
(mampukJazn OyJjia TBOBUMIpPHOI — cTajia TPUBUMIipHOIO, abo
OyJia YCHOIO — cCTaJjia IIMChbMOBOIO), UM “KOmis” Bce K TaKHU IIO-
BUHHA OyTU BuUpaskeHa y Takiil camiii ¢opmi, y sAKi#t icHye opu-
riman, a mig Oyab-AKOI0 MaTepiaJbHOIO (QOPMOI0 MAaEThCSA Ha
yBasi yce pisHoMaHiTTa (opM, Y AKHX B3arajai MOXKYTh OyTU
BUpaKeHi TBopu?

OT:ke, cIIOUATKY IpoaHANIizyeMo TepMiH “konis”.

3rigzo 3 “BeuKuUM TIyMauYHMM CJIOBHMKOM CYYacHOI yKpa-
iHCBLKOI MOBHU” “Komiss” — TOUYHe BiATBOPEHHS YOro-HeOyab, IO
MiJTKOM BigmoBimae opuriHasoBi (BimOuTOK 3 HeraTwmsa; 3Hi-
mok)'. OT:xe, caMe BUBHAUEHHS IMOHATTS “KoIria” BiKe mepemda-
yae WMOBiIpHICTH IepeTBOPEHHS (POPMHU, OCKIiJIbKU 3HIMOK €
IJIONTMHHUM 006’€KTOM, a 006’€KT, IO € NpeaMeTOM 3HIMKY
MOsKe OyTHm BTijieHO i y 06’eMHO-mpocTOpoBiit dopmi. 'osmosHe,
1100 00’€KT, IO € IpPeaMeTOM BiATBOpPeHHS OyB TOTOMKHHUI ic-
HYIOUOMY.

! BeJquKuii TAYyMauHWI CJIOBHUK Cy4acHOI yKpaiHCbKOi MoBM / YKJjaj. i TroJioB. pep.
B.T. Bycen. — K.; Ipuias: BT® “Ilepyn”, 2004. — 1440 c.
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TakuM YMHOM, BUXOAAYM 3i 3micTy moHATTS “Komis”,
MOJKHa 3pOOHTH BHCHOBOK IIPO Te, IO BHpas “y OyIb-aAKiil Ma-
TepianbHi# dopmi” caixg posymiTm i AK BUparKeHHA y TaKii
camiit marepianbHiil opMmi, y AKill BTiJIeHO opuriHajJ TBOPY, a
TaKOXK i y OyIb-AKill iHMIi# MaTepianabHi# dopmi (06’eMHO-TIPO-
CTODOBili, MJIOIMHHIN, y 3aIUCy TOIIO), IO BiApisHAETHCA Bin
opuUTiHaAJy, SKIIO TaKe BifmoOpasKeHHA TBOpPY y iHmmiit dopmi
TOUHO BigTBOpOoEe cam TBip. To6TO, SKIIO TBOPOM € CKYJIBIITY-
pa, ii dororpadis moxKe posrasgaTHuch AK Ii Komis; BimoOpa-
JKeHHA TBOPY-KapTHUHU B ayAioBi3yaJbHOMY B3aIllCi TaKOX
MOJKe PO3TIANATUCH AK KOIIiA IIHOTO TBOPY).

IIpu 1mpoMy BapTO 3a3HAYMTH, IO BiJHOCHO TaKUX TBOPiB,
K TBip apxiTeKTypH, y PeKOMeHAAIlisiX KOMiTeTy ypsamgoBUX
eKCIIepTiB i3 pobiT B ranysi apxiTeKTypu, SKHUil IIpaljioBaB IIij
erinoro IOHECKO i BOIB y iKenesi', mpu omnmcyBaHHi Takoil
0C00JIMBOCTi, AK BimoOpaskeHHSA 00’€KTa apXiTeKTypu y IBOBU-
MipHi# dopMmi, BUKOPUCTOBYETHCA TepMiH “penpodyruyis’.

KowmiTer pekomMeHAyBaB Taki NPUHIUWON OXOPOHU B rajysi
apxiTexkTypu:

“.JIIpuwamun 11 2...

AsTopu B ranysi apxiTeKTypu MaioTh JBa OCHOBHI mpasa:
IIpaBO Ha MOBTOPEeHHA (BiATBOPEHHs) i IpaBo Ha 3MiHy. BigTBo-
PEeHHA 3BOAUTHCA A0 YOTUPHOX PiSHUX BUAIB MiAJTBHOCTI:

1. BigTBOopenHsa Komii mpoekTy abo mozesi. KomitoBanusa mia-
HiB, eckisiB abo iHIIMX HaUepKiB UM TPUBUMIPDHUX MOje-
Jeli TPUPIBHIOETHCA M0 BiATBOPEHHS.

2. BypiBuuiiTBo aHajoriunoi OyxmiBii. BigHocuTbcs D0 KOH-
CTPYKIIil OyaiBiai, po3pobJieHol HA OCHOBI eJieMeHTiB iHIIIOI
OymiBuIi.

BynisHunTBo OymiBii Ha ocHOBI mpoekTy abo MozmeJi.
SKmIo mpoeKTyBaHHA OYHiBJIiI 3miHCHIOETHCA 3a BUKOPHUC-
TAHUMHU KpecJeHHAMH abo MaJlOHKaMH, TO HeoOXimHuii
JIO3Bis iX aBTOpiB.

4. CTBOpeHHA IIPOEKTyY OyAiBjai abo Momesi Ha OCHOBi 30ymoBa-

"ol OymiBai. Ilpomec cTBOpeHHs KpecjeHb ab0 MaKeTiB Ha

OCHOBI 30yZ0BaHOI OyIiBJIi BBaYKAETHCS BiITBOPEHHAM.

w

! Tumodienxo JI. I[IpaBoBa 0XOpOHa TBOPiB apXiTeKTypu Ta MicToOyAyBaHHA /
JI. Tumodienko // HaykoBo-nmpakTuunuil ;kypHai “Inrenexryanpuuii Kamitan”, 2005.
— Ne 2 (22). — C. 50-58.
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... [Ipuanun 7. Penpoaykilia 30BHIiIIHLOTO 00pa3y TBOPY ap-
xiTekTypu (MaroThcA Ha yBasi ¢gororpadis, KiHosiiomMKa, Kap-
THHA, CKYJBbITypa, KpecjaeHHsa abo ImomiOHi BMAM) He BuUMAarae
[IIO3BOJIYy aBTOpAa, AKIMO Ile 3pO0JIEHO 3 0COOMCTOI0 MeTOl0, abo
HaBITh KOMEPIIiHiHOIO0, SAKIIMO TBIp apXiTeKTypH MiCTHUTBCA Ha
IeHTPAJbHUX BYJUISAX, TPAcaX, y MapKax Ta B iHIINX MicIAX,
OOCTYIHUX IIMPOKi# myOsitfi”.

3 0OCTAaHHBOTO HABEAEHOTO MPWHIIMIOY BUILJIMBAE, IO B yCixX
iHMIUX BUIaAKax, KPiM THUX, IO 3a3HAYEHi B I[bOMY IPUHIIUII,
cy0’eKTaM aBTOPCHLKOTO IIpaBa Ha apXiTeKTypHi TBopu HaJe-
JKUTh TAKOYK IIPaBO HA 3AiNICHEHHA ‘“‘pemponaykiini” (dororpa-
dii, KiHO3HIOMKU, KAPTUHU TOIII0).

IITo & Take “pempomyKirisa”?

3riguo iz “Bennkoo paasHCHKOIO eHIIMKJOIeaico” “pempo-
nIyknusa — (ot pe... u jgar. produco — mpousdBoKy) — 1) Boc-
mpousBefeHre; 2) BOCIPOU3BeAeHHE IOJUTrPA(PUUECKUMU WU
IPYTUMU CPeACTBaMM IIPOU3BEAEHUN M300pasuTeIHLHOTO NUCKYC-
cTBa (KapTUHA, PUCYHOK, (DOTOCHUMOK M T. II.)”'.

TakuM YMHOM, IO CYTi “penmpPOAYKIIiaA” — Ile Te caMe BiaTBO-
peHH4.

3amepeuyioun BUKJIaJleHEe BUIIE IOAO BiHECEHHS IEePEeTBO-
peHHs (opMH TBOPY A0 Takoi mil, AK “BiATBopeHHS”, MOKHA
TOBOPUTHU, IO aBTOPCHKUM IPAaBOM OXOPOHAETHCSA came (hopMa
BUPaKEHHSA TBOPY i, K HACJHiZOK, BiITBOPEHHSAM IIbOT'O TBOPY
Mae OyTHM BUTOTOBJEHHS HOr0o NPUMipHHKaA y TakKiii camiii
dopmi. Ase, Taku# IIigxXimg € He 30BCiM BipHMM, Ha IO OIOCe-
pPeaKoBaHO BKa3yIOTh AeAKi HOpMu 3aKOHY.

Tak, 3okpema m. 4 cr. 21 3axkoHy mepembadae MOKJIUBICTD
BLIILHOTO BiATBOPEHHS 3 METOIO BUCBITJIEHHS MOTOUYHMX MOMIN 3a-
cobamu (ortorpadii abo kimemarorpadii TBOpiB, mobaueHHMX ab0
MOYYyTHUX MiJ Yac mepebiry Takux HOAii, B 00csA3i, BUIIpaBIaHOMY
indopmariiitaoo meroro. OT:Ke, B JaHOMY BUHAAKY IIia yac ¢oTo-
rpagyBanHa abo 3amucy TBOPY KiHemarorpadgiuHuMu 3acobaMu
Tak YW iHaKIlme BigOyBaTuMeThcA 3MiHa (opMU BUPAKEHHS
TBOPY, aJie BiAmoBigHO K0 3aKOHY Iie BU3HAETHCSA BiATBOPEHHSIM.

Ha migTBepm:keHHs caMe TaKOro HifX0ay, BapTO HaBeCTH
HOPMH 3aKOHOJABCTBa y c(epi aBTOPCHKOrO IpaBa IesSAKUX iHO-

! Bosbmas coBerckas sHiukigonenus [Emextpomumit pecypc]. — Pemm pocrymy:
http://bse.sci-lib.com/
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3eMHHMX KpaiH, M0 PO3KPUBAIOTh HOHATTA “BiATBOpPEHHSI
TBOPY”.

Tax, y 3axkoHi mpo aBTopchke mpaBo Irauii' BcTamosieHo,
IIT0 BUKJIIOUHE HPaBO HA BiATBOPEHHS BKJIOUYAE€ BUTOTOBJICHHS
KoTii#f TBOpY y IiioMmy abo #OTo YacTHUHMU, IPAMO YU OIIOCEPe]-
KOBaHO, IIOCTiHfHOI UM THMMYAcOBOi, OyAb-AKMMH 3acobaMu Ta y
Oynb-AKiit dopmi, TaKMX SK KOIiIOBaHHS BPYYHY, 34 JOIIOMO-
roio IPYKY, Jitorpadii, rpaBiopu, (ororpadii, ¢pornorpadii, Ki-
Hemarorpadii i 6yab-AKMX iHIIUX IPOIECiB BiATBOPEHHS.

3rigHo i3 AKTOM Hpo aBTOpPChKe HpaBo i cymiskui mpasa Ip-
JaHgii®?, mifi KOmiloBAHHAM IO BiJHOIIIEHHIO 4O TBOPiB MUCTEIIT-
Ba PO3YMiIOTh IIPaBO Ha BiJITBOPEHHS, IO BKJIOUAE, 30KpeMa
BUTOTOBJIEHHSA KOITifi Y TPUBUMIPHOMY BUTJIAML 3 JBOBUMipHUX
TBOPiB i BUTOTOBJIEHHA ABOBUMIPHMX KOHiHMl i3 TpuBUMipHUX
TBOPiB.

IMuBinpuuii Komerkc Pocificekoi Pemeparmii’ Takox MicTUTH
aHaJIoTiuHi mososkeHHdA. Ilix BiATBOpEeHHAM TBOPY PO3YyMiIOTh
BUTOTOBJIEHHS OOHOTO i OijibIlle eK3eMILIAPiB TBOpPy abo iioro
YacTUHU B OyIb-aKilfi mMarepiajbHiil opMi, B ToMy uUMCIi y
dopmi 3ByKo- ab0 Bimeosammcy, BUTOTOBJIEHHSA B TPhOX BUMi-
pax omHOro i OinbIlle eK3eMILIAPIB ABOBMMiPHOI'O TBOPY Ta B
IBOX BUMipax OTHOTO i OiJbIlle eK3eMILJIAPiB TPUBUMipHOTO
TBODY.

Oco611BOI yBarm 3acJyroBye€ TAKUUA BUJI IePeTBOPEHHS
¢dopMu BUpaNKEHHSA TBOPY, AK TpaHchOpMAIllid YCHOTO TBOPY V
IUCHhMOBUN TBip. 3a JIOTiKOI0, 3alIMC YCHOTO TBOPY Y BUTIJIAML
CJiB TaKOK BapTO POBIJIALATH SIK KOIIiI0 I[FOTO YCHOTO TBODPY, Y
pasi, AKIIO TaKW 3aIllliC TOUHO BiATBOPIOE BUTOJIOIIEHUM TBIip.
3 immoro 60Ky, 3aKOHOZABCTBO AeAKUX iHO3eMHHUX KpaiH Bumi-
Jsie TaKky opMy IIepeTBOPEHHSA B OKPEMUH CIIoci0 BUKOpPUCTaH-

! Bakon mpo aBTopchke mpaBo Iramii (Law for the Protection of Copyright and
Neighbouring Rights, as amended on April 9, 2003) [Enexrponuuit pecypc]. — Pexum
JIOCTYIY: http://portal.unesco.org/culture/en/ev.phpURL_ID=14991&URL_DO-
=DO_TOPIC&URL_SECTION=-471.html

* AKT mpo aBTOpChKe mMpaBo i cymiskui mpasa Ipianaii (Copyright and Related Rights Act,
2000) [Enxexrponnuit pecypc]. — Pexum pgoctymy: http://portal.unesco.-
org/culture/en/ev.php-URL_ID=14991&URL-_DO=DO_TOPIC&URL_SECTION=-
471.html

* IlusinbHuit Komekc Pocificekoi ®emepanii (Ipaxkmamckuii Komekc Poccuiickoit
®Depepanuu. Yacts uerBepras) [EmexTponHuit pecypc]. — Pexum pgocrymy:
http://www.fips.ru/npdoc/law/gk4 . HTM.



109

T'Hoceono0ziuni acneKkmu cmMaHo8AeHHA CUCTeMU NPABOE0OL 0XOPOHU
aBmopcvK020 i CYMiNHHUX npaé 6 YKpaini

Ha. Tak, BifmoBiZHO 4O 3aKOHY IIPO OXOPOHY aBTOPCHLKOTO
npaBa i cymiskuux mpas Iranii, mas xBagigikamii Takoi mii
B)KUBAETHCA TEPMiH “transcription”.

3rigHo 3 “AHIJI0-POCIACHKUM CJIOBHUKOM’ Il TEPMiH BiKU-
BAETHbCA YV MEKiJIbKOX 3HAUEHHSX, a caMe: 1) mepenucyBaHHS;
2) Komia; 3) samuc'. 3rigHo i3 3a3HAUYEHUM 3aKOHOM, BUKJIIOUHE
IpaBoO Ha 3anuc (IIepelnncyBaHHSA) BKJIOUAE IePeTBOPEHHS ycC-
HOTO TBOPY Y HMCBLMOBHUIM TBip abo y TBip, BiATBOpeHUil OgHUM
3 TaKMX METOHiB, SAK KOIIiIOBAaHHA BPYYHY, 3a OJOIIOMOTOIO
IPYKY, JiTorpadii, rpasropu, ¢ororpadii, ponorpadii, kinema-
Torpagii i Oyab-AKMX iHIIUX IPOIlECiB BiATBOPEHHI.

Takoxx cjif 3a3HAUUTHU, 1[0 OKPiM IepeTBOPeHHA (opMuU 3
00’€MHO-IIPOCTOPOBOI y IJIOIIMHHY i HaBIaKM, a TAKOXK IIepe-
TBOPEHHS yCHOI (popMU y NMUCHBMOBY, 3TiHO 3 YKPAiHCbKUM 3a-
KOHOJABCTBOM BiITBOPEHHAM TaKoO:K OyZe BBasKaTHCh 3aIluC
TBOPiB AK /s TUMUYACOBOIO, TAK 1 AJIA IOCTiHiHOIro 30epiraHHs
B €JIEKTPOHHIN (y TOMy umcyai mu@poBiit), Ha ONTUYHOMY HOCii
abo iummiii gpopmi, AKYy MOKe 3UUTyBaTH KOMII IoTep. ¥ IIUX BU-
magKax 3HOBY K TaKU Bifl0yBamOThCA IepeTBOPeHHA (opMU
TBOPiB 3 oxHiel B iHIy. 30KpeMa, MOsKe BimOyBaTHCh IIepeTBO-
PEeHHS aHAJIOTOBOTO 3AaIIMCy TBOPY y IU(GPOBUH i HABIaKMH.

Tak, y Pexomerngamiax Ilpesupmii Bummoro I'ocmmogapcbKoro
Cyny VYxpaiuu Bixg 10.06.2004 p. Ne04-05/1107% 3a3uauaeTbes,
oo “poamiieHHs TBOPiIiB y Mepe:xki ImTepmer y Burasani, mo-
CTYIIHOMY IJi IMyOJIiYHOTrO BUKOPHCTAHHS, € iX BiATBOpPEeHHAM
y posyminHi crarTi 1 3akony YKpaiuu “IIpo aBTOpchKe mpaBo i
cyMmikui mpaBa”“. Tyt ciaig sasHaumTH, IO IIE€PBiCHO TBip Mir
OyTu BuUpaKeHUM i He y mudposiit popmi, a suire meperBope-
HUI y Taky, i BJKe IIOTiM poaMillieHnit B Mmepe:xki IHTepHerT.

IIpore He Oyab-siKe IIepPeTBOPEHHA (GOpMU CJIiA PO3TIIAmATH,
SAK BIATBOPEHHS TBOPY.

Hanpukisanx, AKIO OPUTiHAJBHUN TBip BUpPaKeHUN y IIHU-
CbMOBi#i (popMmi, HOTO BUTOJIOIIEHHS HE IOBUHHO BBa’KaTUCh

! Mrwosutep B.K. Aurio-pycckuii ciosaps, Usganue 23-e, crepeorunnoe. / B.K. MrwoJrep.
— M.: Opgena Tpyznosoro Kpacuoro 3uamenu MockoBckoii Tunorpadgu Ne2 MunucrepcTsa
nevyatu u uHGopMauuu Poccuiickoit @epepanuu, 1992, — 843 c.

* Pexomengarii Bumoro Tocmomapcskoro Cymy Ykpaimum Big 10.06.2004 Ne04-5/1107
«IIpo meAKi MWTAaHHSA MPAKTUKY BUPIIIEHHS CIOPiB, MOB'S3aHUX i3 3aXMCTOM IIPaB iHTe-
JIEKTYaJIbHOI  BJIACHOCTi» [EnexkTponHmit  pecypc]. —  Pexum  gmocrymy:
http://zakonl.rada.gov.ua/cgi-bn/laws/main.cgi?nreg=v1107600-04.



110

Po3din 2

BimTBOpeHHAM TBOpPY. lle#t Bua mepeTBOpeHHA (POpMU BimHO-
CUTHCA O TaKOro CcHoco0y BUKOPUCTAHHS, K BUKOHAHHS
TBOPY. AHajsoriunoi gymKu pomepsxyerbesa i 0.0. Ilredpan'. YV
IaHOMY BUIIAAKY, TAKWHM MiAXimx o0yMOBJIEHUI, B IEPIIy Yepry,
BiICyTHiCTIO Yy BUKOHaHHI MaTepiaibHOl ()OPMU BUPaAKEHHS
TBOPY, AKa € HeoOXiJHOIO IJisd BifHeceHHA Takol mii 1o “BigTBo-
peuua”. fIK 3asHaueHO B iHIIOMY I:Kepeji, TBip, III0 0XOpPO-
HAETHhCSA, MOXKe OyTH MOBeJEeHUM [0 BimoMa BeJMKOI KiJIbKOCTi
oci6 0e3 BUTOTOBJIEHHS €K3eMILIAPiB abo 0e3 iHMIUX crocobiB
BigrBOpenua®. IlpukaagamMu € Jekiii abo ApaMaTHUUYHI 4M MY-
3WYHi TBOPH, II[0 BUKOHYIOTHCA IEpel ayJUTOPiEIO0.

He meHIn mikaBuM IepeTBOPEHHAM ()OPMU TBOPIB € Iepexin
3 ABOBUMipHOI (hopMHM BUpPaKeHHA TBOPY (IJIOIIIWHHOI) y TpHU-
BUMipHY (00’eMHO-TIpocTOpPOBY). Hampukjan, BUTOTOBJIEHHS Y
00’eMHO-IIPOCTOPOBiH (popmi 00’eKTa, 300parKeHOro y ILIOIIMH-
Hili ¢opmi y BUTIAAI aKCOHOMETPUUHOI mpoeKIrii a6o 3-D 300-
paxxkeHHax. TyT ciix BigMiTHUTH, 1110 B IIBOMY BUIIQAKY OXOPO-
Ha, III0 HAJAEThCA AaBTOPCHKUM NIPABOM 3HAXOAUTHCA HA MEXi
i3 0XOpOHOI0, IO 3MIMCHIOETHLCSA BiAIIOBiTHO MO 3aKOHOIAaBCTBA
PO OXOPOHY IIPaB HA MPOMUCJIOBi 3pasku. B ykpaiHchbKOMY 3a-
KOHOJABCTBI HeMae UiTKMX KPUTEPiiB, Je 3aKiHUyeThCa MeKa
OXOpOHU 00’€KTa aBTOPCLKUM IIPABOM, a ¢ MIOYUHAETHCSI O0XO-
POHa IIPOMUCJIOBUX 3Pas3KiB.

3 1iel TOuKu 30py, MiKaBUM € IIPUKJIAJ HOPMaTUBHOTO Bpe-
TyJIOBaHHA NHUTAHDb, IO CTOCYIOTHCS IIEPEeTBOPEHHsS 00’€KTiB
aBTOPCHLKOTO IIpaBa i3 ABOBUMipHOI (opMU y TPUBUMIipHY, B
AKTi Ipo aBTOpPCHKE IIpaBo i cymiskHi mpaBa Ipaamnii:

“BUHATKY 3 3aXUCTY aBTOPCHKOTO IIPpaBa II0 BiHOIIIEHHIO IO
IeAKUX BUIiB TBOPiB:

1) BuroroBieHHsA 00’eKTa OyOb-IKOro 300pakeHHs y TPUBU-
MipHi# opMi He TOBUHHO PO3TJIANATUCH AK IOPYIIIEHHSA -
aBTOPCHLKOIO IpaBa Ha TBip, IO icHye y ABOBUMIipHi# dop-
Mi, AKIIO ocoba, siKa He € eKCIePTOM CTOCOBHO 10 00’€K-

! TIpaBo iHTeIEKTYaJbHOI BJACHOCTI: AKaj. Kypce: MAPYY. JJIA CTYA. BUIIUX HABY. 3aKJa-
nis/ O.IL. Opmok, I'.O. Argpomyx, O.B. Byruik-CiBepchkuit Ta iH.; 3a pex

O.Il. Opawk, O.HO. CBaroumskoro. / O.IL. Opawk, O.[. Carouskumit. — K.:
Bupasaunumit [lim “Ix FOpe”, 2007. — C.175.
? OcHoBY iHTeseKTyanbHOI BaacHocTi. — K.: IOpuanune BugasaunTeo “Im FOpe”, 1999.

— 578 c.
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TiB TaKOTO 300pa’KeHHS He COPUIIMe Ileil HOBUH TPU-BUMIp-
HUul 00’eKT AK BiATBOpPeHHS TBOPY, IO iCHyBaB pawHi-
e y ABOBUMIpHi# (hopmi.

2) AKT BigTBOpeHHA 00’€KTa OyAL-AKOr0 300pasKeHHsS y TPU-
BUMIipHi# (popMi He TOBUHEH PO3TJIANATUCH K MOPYIIEHHA
aBTOPCHLKOIO IpaBa Ha TBip, IO iCHye y ABOBUMIipHi# dop-
Mi (KpiM TBOPiB apXiTeKTypH) SIKIIO:

a) Jaimii, KOHTypHu, KoJbopH, (popMa, TeKCTypa i marepianinm
OPOAYKTY SK Takoro abo #oro opHamenty (oOpamJjeH-
Hs), III0 HasABHi y TBOpPi i BUKopucTaHi B 06’€KTi, € IiTKOM
a0o mepeBakKHO (PYHKI[IOHAJTLHUMHU, i

6) 00’ekT € omuuM i3 moHanm 50 imeHTHUHHUX 00’€KTiB, AKi
OyJIu TPOMMCJIOBO BUTOTOBJIEHi abo 3po0JieHI KoMepIiiiHo
OpUAATHUMK BJACHHKOM aBTOPCHBKOTO IpaBa abo o0coboio,
110 YIIOBHOBaKeHa Bij #oro imeHi”.

Y maHomMy BUIAJKy APYTME OYHKT HaBeJIeHOI HOPMHU AKpas
Mpu3HavYaeThCcAd OJA BiIOKPEeMJIeHHS MeyKi OXOpoHH, IO Hajaa-
€ThCS aBTOPCHLKUM IIPABOM BiJ Me:Ki, e IMOUYMHAETHCA HPOMU-
CJIOBa BJIACHICTH.

Kpim BigTBOpEeHHA Ta mMyOJiYHOTO BUKOHAHHS, IIEPETBOPEH-
Hs (hopMHU TBOPiB MOsKe BimOyBaTucCh TaKOK 1 mmig vac smificHeH-
HSA TaKHUX CIOCO0iB BMKOPHCTAHHS, AK OyOJiuHe CHOBiIlleHHS
TBOPiB, myOJiiuHa meMoHcTpamid i my6Gaiunmii mokas. IIpote
TaKi IIepeTBOPEHHSA 34e0iJIbIIOro € 3pOo3yMiInMU, TOMY B KOH-
TEeKCTi JAHOro HOCIiMKeHHsS He OyJZeMo HAa HUX 3YIUHSATHUCSH.

I3 TouKu 30py mepeTBOpeHHA (OPMHU TBOPY Ha yBary 3aciy-
FOBY€E PO3MEKYBaHHS IIOHATH BiJTBOPEHHS TBOPY i IepepoOKa
TBOPY.

Buxomgsaum 3 BUKJIAaIeHOTO BHUINE, IPU BiATBOPEHHI TBOPY 3
TpaHchopMaIlliero itoro opmMu, rOJIOBHUM € Te, IO caM 00 €KT
BimoOpaskeHHsI € TOYHOIO KOIIi€io. Y ToMy pasi, SAKIIO K 00 €KT
BUpaKeHUU y iHmIi#i ¢opmi, aje He € TOUHOIO KOIii0O TBOPY,
TOOTO BiApi3HAETHCA IIEBHUMU eJeMeHTaMU, TaKy TpaHchopMa-
Iif0 CJiJ PO3TJIAmaTH SK HmepepoOKy TBopy. IIpu mbomy came mo
co0i mmepeTBopeHHA (pOPMU IIEPBICHOTO TBOPY 3 OAHiel B iHITY He
€ BU3HAYAJbHUM YMHHUKOM BU3HAUeHHA Oii AK mepepooku. Ha-
MPUKJIaM, AKIIO TPUBUMIPHUI TBip apxiTeKTypu He (hiKcyeThcs
y ()OTOBHIMKY, a 3MaJIbOBYETHCS XYIOKHUKOM Ha ImojoTHi. Haii-
imMoBipHilIe BCchOrOo, HAMaJbLOBAHUM 00’€KT Oyae MaTu Oarato
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BiZMiHHOCTEN y ejieMeHTaX IOPiBHSIHO i3 OPUTiHAJIBHUM TBOPOM
apxiTekTypu. AOo AKINO Ieil caMUi TBip apxXiTeKTypu HaMa-
JBOBAHO i3 3acTOCYyBaHHAM IIPUHAOMIB rpadiku. ¥ Taxkomy pasi
He MOJKHA TOBOPHUTH, IO TaKe BimoOpakeHHs Oylae TOUHOIO
KOIIif0 OpUIiHAJIBHOTO TBOPY, Iie Oyae Horo mepepoOKoIo.

Cain 3a3HaumTH, IO TBOPaAM, AKi € mepepoOKO0 iHIIIUX TBO-
piB (moximHMM TBOpaM), HaJJAETHCA CAMOCTifiHA ITPABOBA OXOPO-
Ha, 3a YMOBH IOIep:KaHHS aBTOPCHKOTO IIpaBa Ha OpPUTiHAJb-
HU#A TBip npu 3xificHeHHiI Takoi mepepobxku. TyT BapTo Bin-
3HAUUTH, 110 B KOHTEKCTi IomepemHbOro absamy He OyIb-IKy
mepepoOKy BapTO PO3TJIAAATHA SAK HOBUU TBip, IO ImigJsrae
OpaBoBiil oxopoHi. fKIMO X 3MiHM OPUTiHAJBHOTO TBOPY €
IysKe He3HAUYHUMU, ab0o CyTO TeXHIUHWMMM, iMOBipHiImIe 3a Bce,
Taka ImepepobKa He 3MOXKe CTaTh HOBUM 00’€KTOM OXOPOHH, OC-
KiJIbKM OJHUM 3 OCHOBOIIOJIO}KHUX KPUTEPiiB BUHMKHEHHS aB-
TOPCHKOI'0 IIPaBa € TBOPUiCTh.

IITo & cTocyeThcA mepeTBOPeHHA (POPMHU TBOPIB IIix yac
CTBOPEHHSA NOXiJHWX TBOPiB, YKpaiHChKe 3aKOHOJAABCTBO HE €
Moro mHaliBmagimuM npurgagom. Tak, srigHo i3 3akoHoM, IIO-
XigHuii TBip — 1ie TBip, 10 € TBOPUOIO IIePEePOOKOI0 iHIIOTro ic-
HYIOUOTO TBOPY 0e3 3aBHaBaHHA ITKOAM HOTO0 OXOPOHi (aHOTA-
midg, agamTallisg, apaH:KyBaHHsS, 00podKka (POJIBKJIOPY, iHIIa me-
pepobka TBOPY) UM HOT0 TBOPUMM IMepeKJaJoM Ha iHIITy MOBY
(mo moximHMX TBOPiB He HaJeKaThb ayAioBisdyaabHi TBOpDH,
OoIlepsKaHi IIJIAXOM AyOJIIOBAaHHSA, O3BYUEHHS, CYOTUTPYBaHHS
YVKpPaiHChKOI0 UM iHIIMMMW MOBaMHU II€BHUX ayJioBisyaJabHHUX
TBOPiB).

Ha BigMmiHy Bij HaIlioOHaJLHOTO 3aKOHOIABCTBAa, 3aKOHOIAB-
CTBa DALY iHO3EMHHUX Iep:KaB HeIl0 AeTaIid3yIOTh ITOJIOMKEHHS
IIOA0 CTBOPEHHS IOXiMHMX TBOPIB IO BiAHOIIEHHIO M0 3MiHH
dopMu iX BUpaKeHHH.

Tak, srizuo 3 O0’egHAHUM aKTOM IIPO aBTOPChKe IIPABO
Hauii' ocoba, sxa mepexjajia, mepepoduia abo iHIIMM YMHOM
agarnTyBaJjia TBip, BKJIOUAIOYM IIEPETBOPEHHS MOro B OyAb-AKY
iHmTy JiTepatypHy a0 XymosKHIO (hopMy, HaOyBae aBTOPCHKOTO
mpaBa Ha Iieil TBip y HOBi# ¢opmi.

! O6’egmanuii akt mpo aBropchbke mpaBo Iamii (Consolidated Act on Copyright 2003)
[Enextponumit pecypc]. — Perxum mocrymy: http://portal.unesco.org/culture/en/ev.php-
URL_ID=14991&URL _DO=DO_TOPIC&URL_SECTION=-471.html
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Bigmosimmo 10 AKTa IIpo aBTOpPCHKE IIPaBO Ha JIiTepaTypHi,
HaAyKOBi TBOpu Ta TBOpu mucrernrBa Hopserii' 6yab-sika ocoba,
sAKa IepeKJagae abo amamnTye JiTepaTypHi, HAYKOBiI TBOpU UuU
TBOPU MHUCTEITBA ab0 IIePeTBOPIOE iX B iHINY JriTepaTypHyY uu
XyI0XKHIO (hopMy, HAOyBae aBTOPCHKOIrO IIpaBa Ha TBOPU y IIii
HOBi#1 (popmi, aje He MOBHMHHA PO3MIOPAMKATHUCA IIMMH TBOpA-
MU, IIOPYIIIYIOUN aBTOPChKE IPaBO HA OPUTiHAJIBLHUM TBip.

VY 3axoHi Ipo 0XOPOHY aBTOPCHKOTO IIpaBa i CyMisKHUX IpasB
ITanii mepegbaueno, 110 TBOPHU, AKi MalOTh TBOPUHUI XapakKTep i
€ 1mepepoOKoi0 OyIb-IKOTO TBOPY, HAOPUKJIAL, TaKi AK Iepe-
KJaau Ha iHIIy MOBY, II€PETBOPEHHS B OyAbL-AKY iHIIY JiTepa-
TYypHY ab0 XymosKHIO (opmy, mommubikalii i JOmOBHEHH:, IO
CTAHOBJISITh CYTTEBY IIePEepPOOKY OPUTiHAJIBHOTO TBOPY, amalTa-
mii, apaH;XyBaHHSA, CKOPOUYEHHSA Ta 3MiHU, SKi He CKJIaJaioTh
OPUTiHAJBLHOTO TBOPY, TAKOYK IIOBUHHI OXOPOHATHUCH.

Ot:ke, 3BasKalO4YM Ha yce BUKJAJeHe, BapTO 3a3HAYUTHU, IO
HE3BAYKAIOUYMW Ha Te, AKOI0 caMe [i€I0 CYIPOBOIKYBATUMETHCS
nepeTBOpPeHHA (opMU TBOPY 3 OAHiel B iHIIY, um Oymae Ie Bin-
TBOPEHHsI, mepepoOKa, IIy0JliuHe BUKOHAHHS, HyOJiuHe CIIOBi-
IeHHA TOMI0, V OyIb-SIKOMY pasdi — Ile € BUKOPUCTAHHIM
TBOPY. A OyAb-AKe BUKOPUCTAHHA TBOPY, 32 BUHATKOM BHUIIAJ-
KiB, mpsaMo mepembaueHNX 3aKOHOM, IIOTPeOye M03BOJIY CY0’ €K-
Ta aBTOPCHKOTrO IpaBa.

Jo1iIbHO POSTIAHYTHU AeAKi mpobJyieMHI MOMEHTH, IIOB’s3a-
Hi 3 mepeTBOpPeHHAM (opMU TBOPiB, a caMe Ti, IO CTOCYIOTHCH
BUKODPHCTAHHA TBOPIiB MUCTEIITBA, 30KpeMa 006pasoTBOPUOTO
MHCTEIITBa, apXiTeKTypu Ta AeAKUX iHIIUX TBOPIB.

Tax, K BiZoMO, OJHUM 3 KJIIOUOBUX IIPUHIIUIIIB aBTOPCHLKO-
ro mpaBa € JOoJAep:KaHHs OaJiamcy iHTepeciB cy06’eKTiB aBTOp-
CHKOT0 ITpaBa Ta CYCIIiJIbCTBA.

Huni onmiero 3 HAWrocTpinmmx i HEBUPINIEHNX Y HAIliOHAJBHO-
MYy 3aKOHOIABCTBiI HpPo0JIeM € IMUTAHHS BLILHOTO BUKOPUCTAHHS
TBOPiB, III0 MOCTilfHO PO3MIIlleHi y MyOJiUHUX MiCI[IX, TAKUX AK
TBOPU apXiTEeKTYpPH, CKYJIBITYPH, KAPTUHU TOIIIO.

! AKT mIpo aBTOPCHKE IIPAaBO HA JiTepaTypHi, HAyKoBi TBopu Ta TBopu Mucrenrsa Hopserii
(Act No. 2 of 12 May 1961 Relating to Copyright in Literary, Scientific and Artistic
works, etc., with Subsequent Amendments, Latest of 17 June 2005) [Enexrpoxuwmit
pecypc]. - Pexum IOCTYITY: http://portal.unesco.org/culture/en/ev.php-
URL_ID=14991&URL _DO=DO_TOPIC&URL_SECTION=-471.html
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Taki TBOpHM 4acTO 3MaJIbLOBYIOThCA XYIOKHUKaAMHU, (poTorpa-
GyoThCA, PiKCYIOThCA B aydiOBidyaJbHUX TBOPax i SK OCHOBHi
00’exTH 300pasKeHHs, i AK Taki, 1[0, HAIIPUKJAI, BUIAJIKOBO
MOTPAILISAIOTE y Kaip.

Ha xanb, unHHE 3aKOHOJABCTBO YKpaiHM HEe MICTUTH BUHAT-
KiB 3 MalfHOBUX IIpaB Cy0 €KTiB aBTOPCHKOTO IIPaBa, sIKe TO3BO-
asgmo 0 3mificHoBaTHM Taki mii 6e3 MOpyIIeHHA aBTOPCHKOTO
mpaBa, AKIIO TiIBKHU IIe He 3OiMCHIOEThCA 3 iH(opMaIiinoo, Ha-
BUYAJILHOIO a00 iHITO0, IPAMO IIepeadaveHor 3aKOHOM, METOIO.

Yu € me npaBuabHuM? Uy MOBHOIO Mipolo yYKpaiHChKe 3aKO-
HOZAaBCTBO 3a0esleuye AOTPUMAHHS IPUHIIUIIIB aBTOPCHKOTO
npasa? HaBegeMo OeKiJbKa HNPUKJIANIB BUPIIIEHHS I[LOTO IIH-
TaHHA y 3aKOHOJABCTBi JeAKWX iHO3eMHUX KpaiH.

Tak, srigHo i3 3aKOHOM NPO ABTOPChKE MHpPaBo i cymimui
npaBa Himeuumnu' [14]: “IosBosisieTbCcsA BiATBOpIOBATH y Kap-
THHAX, MaJOHKax, ororpadisax ado Kimemartorpagii TBopH,
AKi mocTiiHO pos3MmimieHi Ha NMyOJMiYHMX IIJIAXaxX CIOJYYeHHS,
BYJIHIIAX abo ILIOIAaX, a TAKOXK PO3MOBCIOMMKEHHS i IyOJiuHe
CIIOBiIeHHA TaKux Komriii. ITo BigHOIIeHHIO 4O TBOPiB apxiTeK-
TypHu, 3a3HaYeHe BUINE IIPABUJIO HOBUHHO 3aCTOCOBYBATHCH
JINIIIEe ITOJ0 BiATBOPEHHS iX 30BHIIIIHLOTO BUTJIALY .

BigmoBigzmo g0 3aKOHY IpPO aBTOPChbKE IIPaBO i cymimmi
npasa Boarapii® “Io3BosseTbCsA, 0e3 MOPYIIEHHA aBTOPCHKOTO
mpaBa oro BJACHMUKA i 6e3 BUILJIATH BUHATOPOIM, BUKOPHCTAH-
HA TBOPiB NOCTifiHO poO3MilIeHMX HaA BYJAUIAX, IJOIIAX i
iHmrxX OyOaivyHMX MicIisgX, 3a BUHATKOM MeXaHiuHOTO KOH-
TaKTHOT'O KOITilOBaHHS, TaK caMO AK 1 iX CIIOBiIlleHHA He3aJeX-
HO Bif TOro, UM Bifi0OyBaeThbCs BOHO 3a JAOIOMOTOI0 Kabeisio abo
iHIIMX TEeXHIYHUX MOMKJIHUBOCTEH, SKIIO IIe 3MiACHIOETHLCA 3 iH-
dopmMariiiHoo MeTow ado JIs iHITUX HEKOMEepIiiHuUX Iijgein”.

O0’egHaHMM aKTOM IIPO aBTOpchKe mpaBo JlaHii mepenbaue-
HO, 1m0 “TBOopM MHCTeIITBA MOMKYTh OyTH BiATBOpeHi y 300pa-
JKYBaJbHIN (opmi i moTim moBemeHi m0 mMyOIiKM, SIKIIIO BOHU

! 3aKOH IpO aBTOPChKe IpaBo i cymiskHi mpaBa Himeuumnu (Law on Copyright and
Neighboring Rights (Copyright Law) of September 9, 1965, as last amended by the Law
of July 16, 1998) [EnexkTponnumii  pecypc]. —  Pexum  pmoctymy:
http://www.wipo.int/clea/en/details.jsp?id=1034

* 3aKOH PO aBTOPCbKe IpaBo i cymikai mpasBa Bosrapii (Law on Copyright and
Neighbouring Rights, as amended on January 1, 2003) [Enexrporumuit pecypc]. — Pexxum
moctymy: http://portal.unesco.org/culture/en/ev.php-URL_ID=14991&URL_DO=DO-
_TOPIC&URL_SECTION=-471.html
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mocTifino poamiieni B myOsmiunux micigx abo Ha muiaxax. Ile
MIPaBUJIO HE 3aCTOCOBYETHCS V pasi, AKIIO TBip MUCTEITBA € OC-
HOBHUM 00’€KTOM B300paskeHHsS 1 Take BiITBOpeHHS 3Mmiii-
CHIOETHCA 3 KOMEPILiTHOI0O METOIO.

Byzisai Mo:KyTh OyTH BiTbHO BiITBOpPEHi Yy 300pasKyBabHiM
dopmi i morim moBemeni mo myOsrikm”

AXT mpo aBTOpPCHKe IpaBo i cymiskui mpaBa Ipmangii Takox
MiCTUTBH OKpPEMY CTaTTIO, II[0 CTOCYETHCSA BiILHOTO BUKOPHCTAH-
HS TBOPiB MUCTEIITBA, IIT0 3HAXOAATHCS y MYyOJiUHMX MiCIISIX.

“IlaHa CTaTTA 3aCTOCOBYETHCA MO0 aBTOPCHLKOI'O IpaBa Ha
a) OynmiBiai, i 6) cRyJBITYpPU, MOAENl AasaA OyAyBaHHA i TBOpHU
MUCTEITBA, IIOCTiiHO po3MileHi B myOJiyHUX Miciiax abo Ie-
PeBayKHO BiIKPUTI AJa mMyOJiKM.

He BBa:xaeThCA HMOPYIIIEHHSIM aBTOPCHLKOTO IIpaBa Ha TBOPH,
AKUX CTOCYETHCSA IS CTATTA, 3MiMCHEeHHSA HACTYOHUX Miii:

a) BUTOTOBJIEHHSA KapTWH, MaJIOHKiB, miarpam, KapT, IJAaHIB,
Jitorpadiii, pispbiaeHHs IO AepeBy, APYK abo momibHi
mii, 110 300paKy0Th Taki TBOPHU;

0) BuroroBJieHHsa (ororpadiii abo BimoOpakeHHA y (imbmax
X TBOPiB;

B) pafmio cmoBimienusa abo meperadya 1o Kabeso 300parKeHH
X TBOPiB.

ABTOpchbKe IpaBo B Tiil YacTHUHIi, M0 AKOI BiIHOCUTHCSA TaHUHI
po3miy, He BBAXKAEThCA MOPYIIIEHUM NIPYU HaJAaHHI IPOMaaChKO-
CTi KOmiii, BUTOTOBJIEHHS AKKUX He Oyle, B CUJIY IILOTO PO3TiTy,
MMOPYIIIEHHAM aBTOPCHKOTO IIpaBa’.

Srigmo i3 3akoHoM mpo aBTOpchbKe mpaso Icmawmii': “Tsopu,
MOCTiHiHO po3MillleHI B mapkKax abo Ha BYJIHIIAX, ILJIOMaX abo
iHmUX TyOoMivHMX MHIIAXaX CIOJYYEHHS MOXKYTh BiJIbHO Bin-
TBOPIOBATHUCH, PO3IMOBCIOAKYBATHCHL 400 CIOBiI[yBaTHChH IILIA-
XOM BimoOpaskeHHA y KapTWHAaX, MAJTIOHKax, Gororpadiax abo
aymioBisyaJbHUX IIpoilecax”

Bigmosiguo mo AxTa mpo aBTopchKe mpaso Kamamm® “He
BBAKAETHCA MMOPYIIIEHHAM aBTOPCHKOTO IIpaBa:

! Bakon mpo aBTopchKe mpaBo Icmamii (Copyright, Law (Consolidation), 12/04/1996
(06/03/1998), No. 1 (No. b)) [Enexrponnuii pecypc]. — Pexum pocrymy:
http://www.wipo.int/clea/en/details.jsp?id=1373

* AKT Tpo aBTOPCBHKE npaBo Kanagu (Copyright, Act (Consolidation), 1985 (1997))
[EJIeKTpOHHI/II/I pcl. Pesxum JOCTYIIY:
http://www.wipo. 1nt/c1ea/en/text html. ]sp"lang EN&id=639
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... 0) BinTBOpeHHA OYAL-AKOI0 0CcO00I0 B KapTHUHAX, MAJIOHKAX,
rpasiopax, ¢ororpadisax ado kimemarorpadiuHMX TBOpax:

i) apxiTeKTypHUX TBOPiB, AKIIO TaKi Kommii He € 3a CBOEIO TpH-
POIoI0 apXiTEeKTypPHUM KpecJieHHAMH abo IjiaHamu, ado

ii) cKyapOTYyp, TBOPiB MucTelnTBa abo ecKiziB um mogeseit
CKYJBIOTYP UM TBOPiB MHCTEI[TBAa, IO IIOCTiAHO pPO3Mi-
mieHi B myOivHuX Micax abo OyaiBiaax”.

3rigHo 3 AKTOM PO aBTOPChbKE IIPaBO Ha JIiTepaTypHi, Hay-
KOBi TBopu Ta TBopu Mucteitrsa Hopserii: “TBopu mucrenTsa i
doTorpadiuri TBOpU MOKYTh OyTU 300parkeHi, AKIIO BOHU IIO-
CTilTHO PO3MillleHi B myOJIivHMX MicmAax abo Ha MIIAXaX CIOJY-
YeHHs, uu 0iasa Hux. OgHAK, TaKe BUKOPMCTAHHS He IOIIycC-
Ka€eThCs, SAKINO 00’€KTUBHO TAaKWIl TBip € TOJOBHUM 00’ €KTOM
BiITBOPEHHS i TaKe BiITBOPEHHA 3MiHCHIOETHCA 3 KOMEPIIIITHOIO
MeToI0. ByaiBiIi MOKyTh 300pakyBaTHUCh BiJILHO”.

Bignosimuo mo IluBinmbHOTO Komekcy Pocificbkoi Penmeparrii:
“IlomyckaeTbcA 0e3 3rogW aBTOpa UM iHINIOTO HMpPaBOBJIACHUKA i
0e3 BUILIATH BUHATOPOAM BiITBOPEHHS, CIOBillleHHA B edip um
mo kKabeaio gororpadiuyHOTO TBOPY, TBOPY apXiTEeKTypu dUu
TBOPY 00pPa3s0TBOPUOTO MUCTEITBA, SIKi IMOCTiHHO 3HAXOAATHCH
B MicIli, BiAKpUTOMY IJsd BiJILHOTO BiABifyBaHHS, 32 BUHATKOM
BUNAIKiB, KOJU 300pakKeHHsI TBOPY TaKHM CIOCOOOM € OCHOB-
HUM 00’€KTOM TAKOT'O BifTBOPeHH:A, CIOBillleHHA B edip UM Mo
Kabesio abo Koy 300pasKeHHS TBOPY BUKOPHCTOBYETHCS B KO-
MepI[ifHNX Iiaax”.

AmnajyioriyHi MOJIOKEHHSA MiCTATHCA i ¥ PEKOMEHAAIliAX KOMi-
TeTy yPAMOBUX EKCIePTiB i3 pobiT B ramysi apxiTexTypu, mpo
SAKi BiKe 3a3HaUaJI0Ch BUIIE, 30KpeMa:

“IIpuanun 7. PenpoAyKilia 30BHIiIIIHBOTO 00pasy TBOPY ap-
xiTekTypu (MaioThcA Ha yBasi ¢gororpadisa, KiHosiiomMKa, Kap-
THHA, CKYJBITYypa, KpecaeHHs abo moAiOHiI BuAM) He BUMAarae
IO3BOJIYy aBTOpa, AKIIO Ie 3p0o0JIeHO 3 0COOMCTOI0 MeTolo, abo
HaBiTh KOMEPIIiHHOI0, SKIIMO TBip apXiTeKTypH MiCTUTLCA Ha
IMeHTPaJbHUX BYJUIISAX, TPacax, y MapKax Ta B iHIINX MicIax,
IOCTYIHUX IMIUPOKIiN myOsiti”.

SKnIo mpoaHasridyBaTH IIOJIOMKEHHS HaBeIEeHUX BUIIE 3aKO-
HOZaBUMX HOPM, MOKHA HiATH BUCHOBKY, IO BCi IPOIIMTOBAHI
3aKOHM THUM UM iHIIMM YKMHOM IlependavaioTh BijibHe BUKOPU-
CTaHHA TBOPiB, IO IIOCTifHO PO3MIiIleHi Yy MyOJiUYHMX MicITAX.
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TyT BapTO 3a3HAaUYUTH, III0 HiJ] YaC OIMHUCY TAKOTO POAY BUKOPU-
CTaHHSI YacTO 3aCTOCOBYETHCS TEPMiH “BiATBOpeHHs”, aje B
KOHTEKCTi JaHMUX CcTaTel, Iell TepMiH HOBUHEH PO3TJISANaTHCD
He TiJIbKU, AK BUTOTOBJEHHS “KOHmiit”, a y OiJbII IMTHPOKOMY
TIyMadYeHHi, 30KpeMa BPaxoByBaTU i mepepoOKU TBOPiB, AKIIO
Ile CTOCYETLCA, HAIPUKJIAZ, BigoOparkeHHA TBOPY Y JKMBOMMUCI,
III0 HEe € TOYHOI0 KOIIi€(0 300pa’keHoro OPUTiHAJIBLHOTO TBOPY.

IIlomo dopmystoBaHb HaBeAeHUX BUIIle HOPM, CJiJ BigmiTu-
TH, IO AeAKi IOPUANYHI KOHCTPYKIIil, IO Yy HUX MiCTATHCA, €
He 30BciM BHaguMu. Hanpukian, BUKOPHUCTAHHS Y 3aKOHOIAB-
ctBi Pocificbkoi @Pepmepariii Takoro moHATT, AK “Miciie, Bin-
KpHUTe I BiILHOTO BigBimyBaHHA.

Taxr, cepen (axiBiiB y cdepi aBTOPCHKOTO mpaBa HEMAa€E Ofi-
HO3HAYHOI0O HiAXOoay A0 po3yMiHHA Iiel medinimii. €.11. 'aBpu-
JIOB, HAUpPUWKJAJ, BBa)Kae, IO TaKUM € OyIb-AKe Micie, AKe
MOJKe BigBimaTu O0yab-aKa ocoba, He3aJIeXHO Big Toro, 6e3KoIll-
TOBHO UM 3a IJATy, a MICIAMU, B AKi HeMa€e BiJILHOTO AOCTYIIY,
€ IIPUBATHI BOJIOAIHHA.

Iumi aBropm' BBAXKAIOTh, II[0 3 TAKOIO IO3UIIECI0 He MOYKHA
MMOTOAUTUCH, OCKIMIBbKM, HAa IX AYMKY, AKIIO JOCTYI B AKe-He-
Oyabp Micie oOyMOBJIEHMI HEOOXiZHICTIO omJaTH, HAIIPUKJIAIH,
BiZBiZyBaHHS My3ei0 00pPa30TBOPUOTO0 MMUCTEIITBA, TaKHil MO-
CTYII ByKe He MOJKHA Has3BaTH BiIbHUM 3 (popMaIbHO-JIOTiUHOIL
TOUKHY 30py. TaKMM YMHOM, Ha JYMKY IITMX aBTOPiB, 3a3HaUeHa
HOpMAa IIOBHHHA 3aCTOCOBYBATHUCH JIHIIIE MO 00’€KTiB, poaMilre-
HUX y TPOMAACBKUX MicCIlAX 3 6e3KOIITOBHUM BxomoM (OymiBis
Ha BYJINIi, CKYJBITypa Ha MaimaHi, pororpadis Ha BYJIUUHO-
MY CTeHIi i ToIro).

Tako:k ciim 3asHauuTH, IO HOPMH, SIKi JO3BOJAIOTH BCTa-
HOBJICHHS BUHSATKIB 3 BUKJIOUHKX IPaB cy0’€KTiB aBTOPCHKOT'O
mpaBa HIONO0 MesIKUX TBOPiB MUCTEITBA, IIOCTiAHO PO3MilIeHUX
y TpPoMaICchbKUX MicIAX, IepembaueHi TaKOK 3aKOHOIABCTBOM
€spomneiicbkoro Comody, a came [[upeKTuBOO E€BpPOIIEHCHKOTO
ITapramentTy Ta Pagm Ne2001/29/ €C Big 22 rpaBaa 2001
POKY IIPO TapMOHi3aIlifo IIEBHMX ACHEeKTiB aBTOPCHKOTO IIpaBa
Ta CYMisKHUX IIpaB y iHGopMaIiiiHOMy CyCHiJILCTBI.

' B kakuxX CcIy4Yafx [POM3BEJEHHME MOXKHO MCIOJIb30BaTh CBOOOAHO [EnexTponHmit
pecype]. — Pesxum gocrymy: http://copyright.iatp.by/abc/abc16.html.
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8rigmo 3 m. h) u. 3 cr. 5 miei JIupeKTUBHU IepiKaBU-UICHU
MOXKYTBH TepefdavaTyé BUHATKN ab00 oOMe:KeHHs IOJ0 IIpaBa,
mepexbauenoro y crarrax 2 (IIpaBo Ha BiagTBOpeHHs) Ta 3
(IlpaBo Ha myOJsiuHe croBimeHHA MyOJiKM TBOPIB Ta IpaBo Ha
HaJaHHA OOCTYIy AJA 3arajbHOro BimoMmMa IyOJiKM mo iHIIHX
3aXUINEeHNX O00’€KTiB), y BUOAAKY, “KOJU BUKOPUCTOBYIOTHCS
TBOPHU, TaKi AK TBOPU apXiTeKTypu ab0 CKYJbITYPU, BUKOHAHIL
IS TOTO, 1100 OyTM yCTAHOBJEHUMHU B IOCTiiHINA (opmi y my6-
Jiuanx Micmax”.

CyTh IILOTO TOJIOXKEHHS 3HAMIIIA CBOE BijoOpasKkeHHA y IPo-
exTi 3akony Ykpainu “IIpo BHeceHHA 3MiH 70 JeAKUX 3aKOHO-
JaBUMX aKTiB 3 MUTAHb ABTOPCHLKOI'O IpaBa i cyMiKHMX mpas”,
pospobsenoro [lep:KaBHUM [IelmapTaMeHTOM iHTeJIeKTyaabHOoI
BJIACHOCTi B paMKax 3arajJbHOIep:KaBHOI IIporpaMu amamnTaiii
3aKOHOJABCTBA YKpaiHU IO BiAOOBiZHOTO 3aKOHOmaBcTBa €BpoO-
neticbkoro Coiosy.

3a3HaueHUM ITPOEKTOM SaKOHY IIPOIOHYETHCA MTOIIOBHUTHU
crarTio 21 3aKoHy, 30KpeMa, YaCTUHOIO APYTrol0 TAKOTO 3MiCTy:

“2. Bes srogu aBTopa (um iHIIIOI 0cO0M, AKA Ma€ aBTOPCHKE
mmpaBo), 0e3 BUILJIaTH BHHATrOPOAM, Ta 0e3 3a3HaueHHs iMeHi aB-
Topa i AsKepesa 3allO3UYEHHA, JOIMYCKATHCS:

1) BigTBOpEeHHA, MyOJiuHE CIOBiIeHHS, HAZAHHSA AOCTYIIY
IO TBOPiB apxXiTeKTypu, MicToOyAyBaHHS i caJ0BO-IIAPKOBOTO
MHCTEITBa, CKYJBLITYPH, IO IIOCTiHHO PO3TAIIOBaHi y Ipo-
MaICbKNX MiCIHAX, BIAKPUTHUX IJIs BiJIBHOTO BiABigyBaHHI,
KpiM BUIIAAKiB, KOJM 300pasKeHHSA 3a3HAUEHOTO TBOPY € OCHOB-
HUM 00’€KTOM TaKOro BHUKOPHCTAHHSA a00 300pakeHHs TBOPY
BUKOPUCTOBYETHCA 3 KOMEPI[iTHOIO METO0”.

Amanizyoun 3amIpomOHOBAHY y IIPOeKTi 3aKOHY HOPMY,
BaApTO Bi3HAUNTHU JOPEUHICTH BBEJEHHS IIOJOMKEHHS IMOAO0 He-
000B’A3K0OBOCTi 3a3HaueHHs iMeHi aBTopa i msKepeJia 3aIo3u-
YeHHA IiJ Yac BIJIBHOTO BHMKOPHUCTAHHS TBOPiB, IO IIOCTifiHO
po3MmimieHi B rpOMaJiCbKUX MiCIIfX, OCKIJIbKM HaA IIPAKTHIIL ITe
HEe3pYYHO i HemoIiJbHO, 0COOJIMBO B TBOPAX KUBOIUCY.

IITo cTocyeThcA iHIIOTO MOJOKEHHA 3aIPOIOHOBAHOI HOPMU,
a caMe: “KpiM BuUHaIKiB, KOJIU 300parKeHHs 3a3HAUEHOT'O TBOPY
€ OCHOBHUM 00’€KTOM TaKOTO BUKODPUCTAaHHA abo 300pasKeHH:A
TBOPY BUKOPHCTOBYETHCS 3 KOMEPIIiIAHOIO MEeTO0”, TO BOHO 3/a-
€THCSA IEI0 CYMHIBHUM, IPUHAWMHI IIIOJI0 TBOPiB apXiTeKTypu.
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A B)Ke 3asHauajsioch BuIlle, KoMiTeT ypsmoBUX eKCIIEPTiB i3
pobiT B ramysi apxiTeKTypu OiHMIIIOB BUCHOBKY, IO BiJITBODPEH-
HA 30BHINTIHBOI ()OpMU TBOPiIB apXiTEeKTypu, 30KpeMa IIJISIXOM
dororpadii, KiHO3IOMKM, 3MaJILOBYBAaHHA Yy KapTHWHAaX TOIIO
MOJKe IONMyCKaTUCh, HABiTh, AKIIO IIe POOUTHCA 3 KOMEPIIiii-
HOI0O METOIO.

Kpim Toro, moTpedyoOTh YyTOUHEHHS CIIoco0u, i3 3acTocyBaH-
HAM AKUX MOKe 3IiMCHIOBATHCH BiATBOPEHHS TBOPIB apXiTek-
TypH, MicToOymyBaHHS 1 c€amgoBO-IIAPKOBOTO MMCTEI[TBA,
CKYJIBIITYPH, IO IIOCTiHO pO3TalllOBaHI y I'POMaACHLKUX Mic-
mAX. ¥ JaHOMY KOHTEKCTi, BiITBOPEHHS He IIOBUHHO BKJIOUYATHU
BUTOTOBJIEHHA KOIilMl 3a3HAUEHUX TBOPIB Yy pPeaJibHUX po3Mipax
Ta opmi, B AKiil BTiseHi cami opurinaam.

IIpore, y Oyab-AKOMY BUIIAAKY, BBEJE€HHA IO YKPaiHCBKOT'O
3aKOHOZABCTBA HOPMHU, AKa M03BOJiANa 0 BiJbHO 300pasKyBaTn
xoua 0 medAKi TBOpPM MMCTEIITBA, II[0 MHOCTiMHO 3HAXOAATHLCSA B
TPOMAJICBKUX MiCI[fAX, 0e3 HOpYIIeHHs aBTOPCHKOTO IIpaBa, €
Iyke HeoOximmmMm. YKpaiHa, Tak caMo, dK i iHmri xpainwm, mae
CBOiX XYIOKHUKIB, KiHemaTorpadicriB Ta inmmux mMutiiB. [
iX TBOPYOI'0o BHECKY y KYyJIbTypHe HambaHHs HaIlii iHomi OyBae
IIPOCTO HEOOXiTHWMM BUKOPUCTAHHSA Yy CTBOPEHUX HUMM TBOPAaX
iHIMUX, paHille CTBOPEHUX TBOPIB MHUCTEIITBA. BBEIEeHHSA TaKO-
T'0 MOJIOYKEHHS O1JIBLIIT TOBHOIO Mipoio 3a0€3IIeUYnTh JOTPUMAaHHSA
basamcy iHTepeciB ychOTO CYCHIiJILCTBa 3 iHTepecaMu KOHKpPET-
HUX Ccy0’€KTiB aBTOPCHKOI'O IpaBa.

2.5. IIpaBo Ha 3aXHCT aBTOPCHKOTrO MpaBa i CyMiKHUX
IpaB: MUBIIHPHO-IPABOBUI ACIEKT

3aKO0HOIaBYO 3aKPillJIIOIOUM IIpaBa i cBoOOAM 3a IrpoMaisHa-
MU U opraHisamiAmu, Aep;KaBa BCTAHOBJIOE MeXaHi3MM iX 3a-
OesIeueHHsA, BiAImOBiAHI opuAMYHI rapaHTii HaJeXHOTO 3mii-
CHEHHs. ¥ CHCTeMi IOPUAMYHUX TapaHTili IIpaB Ta 3aKOHHUX
iHTepeciB rpomaasaH i opramisariii, 30KpeMa, aBTOPCHKOTO
IIpaBa Ta CyMisKHHMX IIpaB, Ba)KJIMBa POJIb HAJIEKUTh IIUBiJIBHO-
IIPAaBOBOMY B3aXMCTY, 3aBAAKU AKOMY JOCATAETHCA BiIHOBICHHS
MOPYIIIeHNX IIPaB, IIOIepeIKeHHsa Ta MPUINHEHHS miii, IM0 II0-
pYIIVIOTH ab00 MOKYTh HOPYIIMUTH IIpaBa Ta 3aKOHHI iHTepecu
ocib.
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Y KokHill ramysi mpaBa 3aKpimieHi HOpMHU IIPO 3aXUCT Bij-
MOBiHMX MPaB i 3aKOHHWX iHTEpPeciB I'pPOMAaIAH Ta Opraxisa-
mifi. IIpore B KOOHIN 3 HUX He JAE€ThCA MOHATTS BJacHE 3aXU-
cTy mpaB i iHTepeciB. BesymMoBHO, pisHUM rasy3aM IpUTaMaHHL
BJIacHi cmernu@iuHi prcu 3aXuCTy IIpaB Ta iHTepeciB, Taki 0co0-
JIMBOCTi Ma€ i 3aXMCT aBTOPCHKOTO IIpaBa Ta CYMisKHUX ITPAaB.
OpHak y Teopii IMMBibHOTO IpaBa i IIMBiJIBHOTO IIpoOIleCy Bif-
CYTHE TOYHE BU3HAUEHHs, III0 caMe CJiJi po3yMiTu mij 3axu-
CTOM IIpaB ¥ 3aKOHHUX iHTepeciB B3araji, a TaKo:K, 30KpeMa,
aBTOPCHKOI'0 IIpaBa i CyMisKHUX IIpas.

Ha crorogni 3araJibHOBU3HAHOTO MOHATTSA IIPpaBa Ha 3aXUCT
He icHye. BucBiT/IeHHA NHUTaHHA IPO 3aXUCT IUBIIBHUX TIpaB i
3aKOHHUX iHTepeciB HaWdyacTille 3BOAUTHCA OO XapPaKTEePUCTU-
KUt (popM Ta cIocobiB 3axXMCTy IUX IpaB. Biabklne Toro, B JiTe-
paTypi Ta HOpMaTUBHUX aKTaX TepMiHM “3axmct” Ta “oxopoHa”
YacTO BUKOPUCTOBYIOTHCA AK OJHO3HAYHI IMOHATTA, CUHOHIMMU,
X04a JJIsi iX OTOTOKHEHHS HEMAa€ KOAHUX ITiICTaB — MOJIO-
JKeHHS YMHHOTO 3aKOHOJABCTBA Ta MPAKTHKA HOTO 3aCTOCYyBaH-
HS CBiyaTh TPo Te, IO PO3MEXKYBAHHA HOHATH “saxucty”’ i
“oxopoHHN” TIpaB i 3aKOHHUX iHTepeciB, He3Ba)KaOUU Ha iX Tic-
HUI 3B 30K, € OUeBUAHUM'.

BusHaHHA 3a aBTOPOM II€BHUX Cy0’€KTUBHUX IIPaB OJHOUAC-
HO O3HAYa€ i HaJaHHS OXOPOHW IMM NpaBaM Ta BKJIOUYAaE B
cebe 3000B’sA3aHHS AJA IiHIIHX 0Ci0 yTpMMyBaTHCS Bim mopy-
meHHA 1ux npaB. OxopoHa IpaB i 3aKOHHUX iHTepeciB mocsra-
€ThCA ILJIAXOM BHUKOPHCTAHHS IPaBOBUX 3aco0iB, 1o 3abesiie-
YyIOTh HOPMAJbHUU Xij peaJtisarii mpaBa, IIepeTBOpPeHHS 3a-
KJaJeHNX y cy0’€KTUBHOMY IIPABi MOXKJIMBOCTEH Yy pealbHiCTh.
Tob6To 0XOpPOHA aBTOPCHLKOI'O IIPaBa i CYMiKHUX IIPaB MOJIATaE y
BJKUTTI IPaBOBUX 3aXO[iB, SIKi COPUAIOTHL BIJILHOMY 3[ilfiCHEH-
HIO IIPAaBOMOYHOIO 0CO00I0 CBOiX IIpaB i 3aKOHHUX iHTepeciB, 3a-

! Nus., manpukmaan: Ipubanos B. II. OcyuiecTsieHre ¥ 3aIiuTa TPaXKAAHCKUX IIPAB.
Wsn. 2-e, crepeorun / B.IL. I'pubanoB. — M.: Craryr, 2001; JoGpoBosibckuit A. A.,
UBanoBa C.A. OcHOBHBIe TIPO0OJEMBI UCKOBOM (hopMbl 3amurel mpaBa / A.A. J[06poBOJIB-
ckuit, C.A. UBanoBa. — M.: IOp. snur., 1979; Enuceiikun II. ®. IIpaBo rpamkman Ha
CcymebHyI0 3aIUTy — dJIEMEHT IpaBoBoro craryca jguyHoctu / II.®D. Enuceiikun //
[uBmincTHYECKYE TIPOGIEMBI TPABOBOTO CTATyCA JIMYHOCTH B COI[MAJMCTAYECKOM O0IIe-
crBe. — Caparos: Caparosckuii 1op. us-t, 1982; Kosxyxaps A. H. IIpaso Ha cymeOHYyIO
gamury B uckoBoM mpousBozactee / A.H. Koxxyxaps. — Kumunes: Illtuunana, 1989.
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0e3IeuyIoTh IX PO3BUTOK Y HEIOPYIIIHOMY CTaHi i 0oJHOYacCHO —
MOTIepeIKeHHIO ITPABOIIOPYIIEeHb Ta YCYHEHHIO IPUYUH, IO 3y-
MOBJIIOIOTH TakKi mpaBomopyIeHHA. IIpaBoBa 0XOpOHA OXOILTIOE
BeChb KOMILIEKC 3ac00iB, AKMMH 3abesneuyeTbCcs peaJisallis 3a-
KpPiTlJIeHUX MPaBOBUMHU HOpMaMu Cy0’€KTHMBHUX IpPaB AK B IiX
HO3UTUBHOMY CTaHi, TaKk i y pasi mopyieHHs.

3riguo 3 u. 2 cr. 433 IluBinbHOrO KOmEKCy YKpainu' Ta 4. 2
cr. 8 3axkoHy VYiKpaimum “IIpo aBTOpchbKe IIpaBo i cymimui
mpasa”’, mMpaBoBa OXOPOHA IMOIIHPIOETHLCA HA TBOPU B raiysi
HayKu, Jitepatypu i mucreriTBa (6e3 BUKOHAHHS OyIb-IKUX
dopMaJbHOCTEH IMOJO0 HUX) SAK OIPHJIIOIHEHi, Tak i Heompu-
JIOMHEHi, K 3aBepIlleHi, Tak i He3aBepIlleHi, He3aJIeKHO Bif ixX
npu3HAYeHHA, KaHPY, 00CAry, MeTH, a TaKOMK CIIoco0y Uu
dopMU IX BUpPaAKEHHSI.

Tegip € 06’exkmom npasosoi 0XOPOHU 3a YMOBU HMOTO BimmoOBif-
HOCTi HACTYIHUM KPUTEPiAM:

1) TBip € pesysabTaTOM TBOpUOi miAsbHOCTI. YMHHE 3aKOHO-
IaBCTBO YKpaiHW HEe MiCTUTL BU3HAUEHHSA IOHATTS TBOPYOI mi-
AJBHOCTI, HOKTPHUHA K IIMBIJILHOTO IIpaBa HA3WBA€ TBOPUOIO
po3yMOBY (IyXOBHY, iHTEJIEKTyaJIbHY) NifAJBbHICTH, IO 3aBep-
IIYE€ThCS CTBOPEHHAM CAMOCTIMHOTO pe3yJbTaTy HayKH, JiTe-
paTypu 4@ MHUCTeIlTBa. TBopUYa MiAJBHICTH HOPOIKYE IIIOCH
HOBe, HEIIOBTOPHE, OpHUTriHaJNbHe I yHiKaabHe. BamiauBoio
03HAKOIO0 TBOPUYOI AiAJBLHOCTI € Te, IIT0 TBOpUYA AisIIbHICTHL MOXKe
3miticHioBaTHCS TiAbKM JioauHoo. IOpuaunyuui ocobu, Maminem i
TBapUHM HE MOXKYTb PO3TJIAAATHCA AK TBOPIli; TiJBKU JIIOAUHA
BOJIOZi€ iHTEJEKTOM i 37aTHA CTBOPIOBATU iHTEJNIEKTYyaJIbHY
BJACHICTBH, TIiJIBKUW JIIOAWHA, BUKOPHCTOBYIOUU CBiil iHTEJEKT,
BTiJII0€ TOYYTTHA i AyMKM y cBOi TBOpimHA. TBopua missnbHiCTH
— Ile OisiJIbHICTH JIIOJACHBKOTO MO3KY, AKUUA 3MaTHUMN CTBOPIOBA-
TH TiJIbKU iZeasbHiI oOpasum, a He IIPeIMeTH MaTepiaJbHOTro
CBiTy, amiKe TBip — IIe He MaTepiaJbHUI, a imjealbHU 00’ €KT;

2) TBip moBMHEH OyTWM OpUTiHAJIbHUM, TOOTO BimpisHaTHCSA
Big iHIIMX TBOPiB, He OYTM YACTKOBUM UM IIOBHMM BiATBOpEH-
HAM iHITOTO TBOPY. TBOpUYa MiAMBHICTH MOBMHHA MAaTW II€BHUM

! IluBinbHul Komekc YKpainu. 3akoH YKpainm Big 16 ciuma 2003 p. Ned35-IV //
Bigomocti BepxosHoi Pagu Ykpainu (BBP), 2003, Ne40-44, cT.356 (3i sminamu).
* BakoH Ykpainu “IIpo aBTOpChKe mpaBo i cyMiskHi mpaBa” B pemakiii 3axomy Ne2627-I11
Big 11 sunua 2001 p. // Bigomocti BepxoBuoi Pagu (BBP), 2001, Ne43, cT.214.
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CTYIIiHb iHAWBIAYaJIbHOCTi, MEBHY OPUTiIiHAJIBHICTH — aBTOP IIO-
BUHEH 3po0UTH CBiii ocoO0ucTUil BUOip y Ipolieci TBOPUOI Iidab-
HOCTi, BHeCTH CBiii ocoOMCTUII BHECOK Yy CTBOPEHHSA TBODY,
aJyKe TBip — Ile OUeBHIHUUN pPe3yJbTaT THUX iHAWUBIAYAJIbHUX
pitrensb, AKi OyJau TPUHHATI aBTOPOM y TIPOIleci TBOPUOi AiAb-
HocTi. O3HAaKa OPUTiHANBHOCTI TBOPY HE O3HAYAE, IO KOXKEH
HOBUII TBip IOBUHEH 000B’A3KOBO MIiCTHUTH HOBi imei, fyMKwu i
BHCHOBKHM — TBip MOKe OyTH HPUCBAUYEHIN Temi, 10 BiKe OyJia
BTijJIeHA y THCAYAX aHAJOTIUHUX TBOPiB. OpuUTriHAJIBLHICTE TBOPY
MIPOABJAETHCA Y BJIACHOMY MHiAXOAi HOro aBTOpa, y CIOCO0i i
CTWJII BUpaKeHHs itoro 3azymiB. HaBiThb AKIIIO OZHOYACHO OBa
pisHi aBTOPM, B3ABIIHN 3a OCHOBY OJHY i Ty K imeio, ajie Heza-
JIe’KHO OOWH BiJi OJHOTO, HE KOIiIIYM OJWH OJHOTO, CTBOPATH
IBa OysKe IMOAiOHI TBOpM, IIPABOBY OXOPOHY MaTHMe KOKeH 3
IIUX TBOPiB, OCKiJIbKM B 000X BUIIaJKaX TBOPH OYAYTH pe3yJib-
TaTOM TBOPYOI AisITHHOCTI Ta BiI3BHAYATUMYTHCSA IIEBHUM CTYyIIe-
HEeM OPUTiHAJIBHOCTI;

3) TBip moBWHEH OyTM BUPAKEHWH y IeBHiN (opmi. 3akoH
nepenbayae IMeBHUH Iepesik 06’eKTUBHUX (JOPM BUDAYKEHHA —
muchMOBa (PYKONUC, MAIIMHOIIMC, HOTHUM 3aluc TOIIO), YCHA
(my6iuHe BUKOHAHHSA TOIIO), 300paskeHHs (MaJOHOK, (oTo-
rpadivHMT KaJp TOIO), 3BYKO- Ta Bifeo- 3amuc (MexXaHiuHWI,
MarHiTHUHN, TudpoBuUil TOII0), 00’€MHO-IIPOCTOPOBA (CKYJIBIITY-
pa, MakeT Toio). IcHyBaHHA y OAYMKaxX aBTopa imeil, 3aayMiB,
KOHIIEIIIili Maiil0OyTHBOI'O TBOPY IIle He € TBOPOM: TBip IIOBUHEH
icHyBaTH peasbHO, He3aJIEKHO BiJ CBioMoOcCTi fforo aBTOpa Ta
OyTu BUpaKeHUM y MHeBHi# (opmi, IO JO3BOJUTH iHIIUM OCO-
0aM CIIpUAHATU TBip.

OkpiM HaBegeHHUX BHINE O3HAK, OyIAb-sKi iHIII BUMOTH MO
TBOPiB He BHUCYBalTbCcA. IIpaBoBa 0XOpoHAa BUHUKAE B CUJIY
CTBOPEHHSA TBOPY Ta iCHye He3aJIe:KHO BiJ TOro, MicTuUTh TBip
HOBi opuTriHaJbHI iZel um Hi, ONMPUIIOAHEHUN BiH UM HE ONPHU-
JIOOTHEHWI, HaOWCAaHUHA 3a MOIIOMOIOIO CIeIliaJbHUX TepPMiHiB
Yy 3araJbHOBXKUMBAHUX CJiB, BUKOHAHHUU i3 JaBHO BiOMHX YU
HOBUX MaTepiayiB, Ma€ AKYChb XYIOKHIO I[iHHICTH i € 3 TOUKHU
30py AKOich 0co0M IlleleBPpOM UM HPUMITUBHUM, iCHy€ y cTa-
TUYHIN MaTepiasbHiA dopmi um y dopmi, AKa Mae oOMerKeHU
yac icHyBaHHA (HAIpPUKJAL, CKYJbITypa 3 KPUTH, IO 3 YaCOM
posTaHe Ta MOBHICTIO 3BHUKHE).
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IIlo cTocyeTbca 00’€KTiB CyMisKHMX IIpaB, BUXOAAYU 3i
ct. 449 ITK VYxpainu, cr. 35 3aKOHYy IpaBOBa OXOPOHA IIOIIIH-
PIOETHCS Ha BUKOHAHHSA, (pOHOTpAaMM, BijeorpaMu Ta IPOTrpaMu
(mepemaui) opramisaiiiii MOBJIeHHs, 0e3 BUKOHAHHA OyIb-IKUX
dopmManbHOCTEM, HE3AJMEKHO BiJl iX IIpHM3HAYeHHA, 3MiCTy, I[iH-
HOCTi, cmoco0y um ¢opmu ix Bupaskenusa. Cilaim TaKo:K 3a3HaUU-
TH, M0 IIepepaxoBaHi 06’eKTHU, X0U i 3a JeIKMMU BUHATKAMH,
cTaloTh 00’€KTaMM CYMiKHMX NIpaB JIMINe 3a HAABHOCTI ix
3B’A3KY i3 MaliHOBUMU aBTOPCHKUMMU IIPpaBaMU, OCKiJIbKM BOHU
€ crocobomM uu (popMOI0 peasidallii aBTOPChKUX IIPaB: HEMOK-
JWBO CIPUUHATA MY3UUYHUN TBip 0e3 oro BUKOHAHHA MY3HU-
KaHTaMu Ta/abo cmiBakaMu; (poHOTpaMM Ta BifeorpaMu 3a3BU-
Yyall MiCTATh BUKOHAHHA TUX YW IHIIWUX TBOPiB; mporpamu (ie-
penmaui) opraHisaiiii MOBJIEHHSI YacTO CTBOPIOIOTHCA i3
3aJIyUYeHHSAM CIleHapuCTa IPOorpaMM, apTHUCTiB-BMKOHABIIIB Ta
iHmIX ocib, i3 BUKOPUCTAHHSAM 3aIlMCiB, 10 MicTATbCA Ha (do-
HOrpaMaXx Ta BiJeorpamax.

Orixe, O OMPUMAHHA NPAB060L 0XOPOHU BUKOHAHHA B
OyIb-IKOMY BUIAJKY, a (hoHOTpaMa, Bifjeorpama, mporpama op-
ramisarmii MOBJIEHHA B 0araTbOX BHIIQAKaxX IIOBUHHI Bigmosiza-
TU HAaCTYIHUM yMOBaM:

1) mepeBaskHa OiibITiCTh 06’€KTIB CYMIKHUX HpaB IIOBHHHA
MaTH 3B 30K 13 MAlHOBUM aBTOPCHBKUM IpaBoM. BuKoHaHHSA
BUBHAETHCSA 00’€KTOM CYMiMKHUX IIPaB TiJIbKU TOMi, KOJU BOHO
€ BUKOHAHHAM TBOpPY (BUKOHAHHS POJIi, CIIiB, AeKJIaMyBaHHS,
rpa Ha MY3WYHOMY iHCTPYMEHTi uM OyAb-AKUH iHIIUi cmoci6).
doHorpama € 06’€KTOM CYMisKHMX IIpaB, KOJHM BOHA MiCTHUTb
3BYKOBUI 3annC BUKOHAHHS TBOPY, a Y BUNAJKaxX, KOJU TBip
He OXOPOHAEThCA abo Ha (oHOrpamy s3adikcoBanuii 06’eKT, 110
He € pes3yJabTAaTOM TBOPUOI AiAJBLHOCTI (IITyM XBUJIbL, CHiB HITAa-
XiB TOIO), TaKi cCyMisKHi ITpaBa MalOTh CAMOCTiMHUI XapaKTep.
ITe ;x mpaBmJIO0 MOMIUPIOETHCA 1 HA BifieorpaMu Ta mepejadi op-
raHisamii MOBJIeHHS;

2) 06’eKTH CyMisKHMX IIpaB HOBUHHiI OyTM BUpPaKeHi y meB-
Hi#T ¢dopwmi. IcHyBaHHA y CBiloMOCTi BMKOHABIA HiAXOmiB Ta
c1oco0iB BUKOHAHHS TBOPY Ille He € BUKOHAHHAM; HasSBHICTHb Y
ocobu 3amyMmy 3aikcyBaTy BUKOHAHHS TBOPY Ha TOI UM iHIIINIA
HOCi#i IIle He pPoOUTH TaKy 0co0y BHUPOOHMKOM (oHorpamu ado
Bimeorpamu. BukoHaHHS € 06’€KTOM IIPaBOBOi OXOPOHH TOmi,
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KOJIX BOHO 3JiliCHeHe BMKOHABIIEM II€EBHMM CIIOCOOOM, IO €
MPUAHATHUM [IJISI TOTO YU iHIIIOTO TBOPY (My3MUYHUI TBip BUKO-
HY€ThCSA ILJIAXOM CIIiBY Ta/a00 I'pu HA MY3UYHOMY iHCTPYMEHTL
TOII0); (hoHOTPaMa Ta BifeorpaMa CTaiOTh 00’€KTaMU CyMisKHUX
IpaB 3a YMOBU IIOABU HOCifA, HA AKOMY 3adiKcoBaHi BigmoBigHi
3BYKHU UM PYXOMi 300pasKeHHsA; mporpaMa (Imepemada) opraHisa-
1ii MOBJIEHHSA MTOBWHHA OYyTH CTBOPEHOIO TA iCHYIOUOIO B IEBHIN
dopmi (HampuKJam, TesdeBidilfiHa mporpama IIOBHHHA OyTH 3a-
¢dixkcoBaHa Ha BiATIOBiZHOMY HOCii, ITT0 3POOUTL MOKJIUBUM IIe-
pemauy ii B edip).

Otr:xe, yMOBHU, 3a AKX 00’€éKTaM aBTOPCHBKOIrO IIpaBa i Cy-
MIKHUX OpaB HaJa€ThCs IpPaBOoBa OXOPOHA, HaMU 3’ SICOBAaHI.
Ane BCTAHOBJIEHHSI TiJIBKM OXOPOHMW aBTOPCHKOTO IIpaBa Ta CY-
MIKHUX IIpaB He MOKe OyTH JocTaTHIM — cy0’€KTHBHE IIpaBo,
HajzaHe ocoli, ajle He 3abeammeveHe BiJl MOpPyIIeHb HEOOXiTHUMU
3acob0aMu 3aXUCTY, € JIUIIE MeKJAaPaTUBHUM IIPaBOM. X0Y BOHO
i mporoJiomieHe 3aKOHOM, aJjie 6e3 3abealeueHHA IIEBHUMU IIpa-
BOOXOPOHHMMHU 3aco0aMm TaKe HPaBO MOYKe PO3PaxoByBaTHU
Jullle Ha JOOPOBiIBHY IoBary 3 OOKYy iHIIIMX Oci0 Ta yTpuMaH-
HS HUMMU Bijf MOPYIIIeHHA TAKOTO IpaBa.

Boguouac Oyab-sike cy0’€KTHUBHE IPABO SBJAE COO0I0 CYKVII-
HICTh MOJKJIMBOCTEI: MOKJINBICTEh IIPAaBOMOYHOI 0cO0M 3IiliCHIO-
BaTH IPaBO CBOIMH BJIACHUMHU AisIMHU, MOYKJUBiCTHL BHMAaraTu
meBHOI MOBeHiHKM Bifg iHIMMX 0ci0 (30KpeMa JOTPUMYBaATUCS
IIpaBa Ta YyTPUMYBATUCA BiJ HOT0 IOPYIIEHb) i, HAPeITi, MOK-
JIUBICTh 3aXWUINATH CBOE IIPABO BJIACHUMHU CUJAMM UM IMIJISIXOM
3BEPHEHHS M0 BiMOBiIHMX KOMIETEHTHUX OPTaHiB UM iHIITHUX
opramizamiii'. ToMy oZHOYACHO i3 BCTAHOBJIEHHAM IIPAaBOBOIL
OXOPOHM aBTOPCHKOIO IIpaBa i CyMiKHHX IIpaB iX BJACHUKAM
HAJAeThCsS IIPaBO Ha 3aXMUCT, IOTpeda B AKOMY MOKE€ BUHUKHY-
TH y 3B’SAA3KY 3 IOPYIIEHHAM IUX MPaB YW 3JOBKHUBAHHAM
HUMU, HEeBUKOHAHHAM IOPUAUYHUX 000B’A3KiB, BUHUKHEHHIM
MisK CTOpPOHAMM CIIOPY IIPO HasIBHICTH IIpaB i 0060B’A3KiB TOIIIO.

! Tus., 3okpema: Kypoiies C.B. @opMbl 3al[UThl ¥ MPUHYIUTEIHHOIO OCYIECTBICHUS
cy0OBeKTUBHBIX npaB u mpaBo Ha ucKk / C.B. KypsureB // Tpyasl UpKyTckoro roc. yHu-
Bepcuteta. Cepus opuamueckas. — Tomck, 1957. — Brim. 3; Jlorunos II.B. ITonarue
HucKa 1 ucKoBad dopma 3amuthl mpasa / I1.B. JlorsuroB // CoB. rocyaapcTBO U IpaBo. —
M., 1983. — Ne2; Kooxkyxapp A. H. K Bompocy 0 mOHATHM 3aI[UTHI TPaKTAHCKUX IIPaB
u mpaBa Ha cynebnymwo samury /Koxyxaps A.H. // Bompochl pasBUTHA TEOPUHU TPaK-
MAaHCKOro IpolieccyajbHoro mpasa. — M., 1981
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To6To MexaHi3M IIPaBOBOTO 3aXMUCTy BKJIOUAETHCA y Tajays3b
IPaBOBOTO PEryJIOBaHHSA TOHi, KOJM HEOOXiTHO YCYHYTH IIepe-
IMIKOAM, M0 BUHMKAIOTHL Ha IIIAXY 3AiMCHEHHS HpaB i 3aKOH-
HUX iHTepeciB, i IPOABJIAETHCA B CHUCTEMi 3aX0[iB, CIPAMOBA-
HUX Ha 3YIMHEHHA IIPABOIOPYIIIEHHA I YCYHEeHHA HOTo HaCJiA-
KiB, X0ua Jif TpaBOBOi OXOPOHU NP ITHOMY HE IPUIUHSAETHC.
Ha BigMiHy Bifi 0XOpOHU, 3aXWCT He 3AiHICHIOE IIOIIEPENKEHHS
IPaBOIOPYIINEHHS — KOMKEeH 3aXiJ 3aXUuCTy CIPAMOBAaHUI
OPOTH IIPABOIIOPYIITHUKA.

B ropuauunin siTepaTypi nuTaHHA IOAO CYTi i 3MicTy 3axu-
CTYy IIPaB Ta 3aKOHHUX iHTepeciB, 30KpeMa aBTOPCHKOTO IIpaBa
Ta CYMiKHMX IIpAB BUpIiIIyeThcA HeogHO3HauHo'. Tpusammit
Yac IUBiJIiCTUYHA HayKa B3araji He PO3TJsagaja TaKOro HOHAT-
TS Ta He OOCJiAKyBaJja HOoro mpaBoBOi IPUPOAM. A IepIii mo-
CIimKeHHs y il cdepi mokasaam, IMO Pis3Hi BUEHi mo-pisHOMY
BM3HAYAIOTh, KOJY BUHUKAE mOoTpeba 3aXUCTy MIPaB i 3aKOHHUX
iHTepeciB, IKMMU cIIOCO0aMU Ta B AKUX (POpMaxX 3TiACHIOETHCSA
iX 3aXmCT.

Opmui aBTOPHM Wi 3aXMCTOM IPaB Ta 3aKOHHUX iHTEpeciB po-
3YMiIOTh CYKYIIHICTH 3aXO/IiB IIPABOOXOPOHHOTO XapaKTepy,
CIPAMOBAHMX HA 3aCTOCYBAHHSA IOA0 ITPABOIIOPYIIHUKA IIPHU-
MYCOBHX Hi#i 3 MeTOI0 BU3HAHHS YU BiJHOBJIEHHA IIOPYIIEHOTO
YK OCIIOPIOBAHOIO TIpaBa. 3 TAaKOi TOYKM 30py B3aXUCT aBTOP-
CBbKOTO IIpaBa i CYyMiKHUX HpaB MOKHA BU3HAUUTU SIK CUCTEMY
3aXO0/iB MaTepiaJbHO-IIPABOBOTO XapaKTepy, 3a AOIIOMOIOI0 3a-
CTOCYBaHHA SAKWX MOCATAETHCA BiJHOBJIEHHS IOPYIIIEHUX aB-
TOPCHKOTO IIpaBa i CyMiKHUX ITpasB.

Izmri BueHi BU3HAYAIOTh, IO 3aXMCT IPaB Ta 3aKOHHUX iHTe
peciB — 11e cucTeMa IPUANUYHUX HOPM, CIPAMOBAHUX Ha IIOIE
pePKeHHsI IPaBOMOPYIIIeHb Ta YCYHEHHS HACJITKiB IIpaBomopy
mienb. Takuil migxing He MOMKHA He IigmaTy KPUTHUILL, alKe 3 HA
BEJIEHOTO BU3HAUEHHA BUXOAUTH, IO ITPABO HA 3aXUCT aBTOP-

! IHTesIeKTyaIbHA BJIACHICTH: CIOBHUK-AOBiNHMEK / 3a 3ar. pex. 0. II. Cearoupkoro. — ¥
2-x 1.: Tom 1. ABTOpchKe mpaBo i cymixkHi mpaBa / 3a pex. O. [I. Carouskoro., B. C.
Ipo6’aska. — K.: Bugasuuunit [im "Iu ¥Ope”, 2000; Uonac B. f. IIpoussenenus TBOp-
yecTBa B rpakganckom mpase / B.f. Monac. — M., 1972; C. dou JleBiucoki. TBopu, 1110
OXOPOHAIOTHCA ABTOPCHKUMM IIpaBoM, 00’ekTn cymikHux mpaB / C. ¢on JleBincbki //
ABTopchbKe mpaBo i cyMmikHi mpaBa. €BpomeichbKUI HOCBiA: y 2-Xx KHuUrax / 3a pen.
A.C. Nosrepra. — Kuura 2: Bucrynu, craTti eBpomeiichKux cmemniaxictie / Yriaan.
B.C. Ipo6’sasko. — K.: Bugasuuunmii Oim "Ia FOpe”, 2001.
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CbKOIO IIpaBa Ta CYMiKHHUX IIpaB — Iie IIPAaBO Ha CHCTeMYy IOpH-
IUYHUX HOPM, i TOMy yBara IOBMHHA OyTU 30cepeasKeHa JIMIIe
Ha BIOCKOHAJIEHHI ITMX HOPM.

VY Jgiteparypi TakoK BUCJIOBJIEHA AYMKAa, IO 3aXUCT IIPaB Ta
3aKOHHUX iHTEepeciB € MiAJABHICTIO MPAaBOMOYHMX OPTaHIiB Ta
ocib momo peaJtisarrii cy6’eKTHMBHUX IPaB Ta 3aKOHHUX iHTepe-
ciB y BUIOAAKax, KOJU BOHU KNMOCH OCIOPIOIOTHCA YU MOPY-
MIVIOThCA; OiAJBHICTIO AepsKaBHUX Ta CYCIiJIBHMX OpPTaHiB
II0A0 TOIepeI:KeHHSA MOPYIIeHHs abo BiTHOBJIEHHS IIOpYyIIe-
HHUX IIpPaB Ta 3aKOHHUX iHTepeciB rpoMajsaH Ta opraHisamii’.

HaBeneHi Bu3HAUeHHS XapaKTepUBYIOTh MOHATTSA 3aXUCTY
JNIIEe 3 OZHiel CTOPOHM — MaTepiaibHO-IIPABOBOI UM ITPOIIECY-
anbHOI. Ilpy mboMy HamaeThCcAa mepeBara ImpolecyaabHil CTOPO-
Hi 3aXMCTy IpaB Ta 3aKOHHUX iHTepeciB, TOOTO PO3yMiHHIO Ha-
HOTO IOHATTSA AK OiAJBHOCTI IIPaBOMOUYHHX OpradiB Ta ocio,
CIIPSIMOBAHOI HA BiTHOBJIEHHS IIOPYINEHUX MIPaB, IIOIEPEIKEeH-
HsI IPaBOHOPYIIIEHbD.

Aue 3aXMCT aBTOPCHKOTO IIpaBa i CyMiKHUX TpaB HEPO3PUB-
HO IIOB A3aHMM 3 HOPMAMM MaTepiaJbHOrO IpaBa: IIO-Iepile,
3aXUCT IIpaBa CTA€ MOYKJIWBUM JIMINIE TOMi, KOJUW iCHYye came
IpaBo, HI0 3aKpilljieHe y BiAHOBIZHMX HOPMAaxX MaTepiaJbHOTO
mpaBa; mo-apyre, norpebda y 3aXMCTi BUHUKAE TOJi, KOJU ITPABO
MMOPYIIYETHCS, OCIIOPIOETHCS, HE BU3HAETHCA 1HIIIUMHU Ocob0aMu,
Ipy IIbOMY CIIOCOOM IMOPYIIEeHHA NpaBa BU3HAUEHI HOpMaMu
MaTepiajJbHOro IIpaBa; IO-TPETE, XapaKTep 3aXWCTy IIpaBa uu
BUMOT IIPO MOT0 3aXMCT BU3HAYAETHCSI XapaKTEpPOM CaMOTro
mmpaBa, 3MiCT SKOro B OCHOBHOMY i BM3HA4a€ CIIocodu #oro 3a-
XUCTY, IO TaKOXK IlepenbadaeThbcsi HOpMaMM MaTepiajJbHOTO
mpaBa.

OkpiMm TOrO, CJIif BpaxoByBaTH, IO UMHHE 3aKOHOLABCTBO
Yrpainu Hagae MOXKINBiCTh OyIb-siKili 0co0i smificHoBaTH ca-
MO3aXHUCT CBOiX IpaB BiJl MOpPYIIIeHb i MPOTUIIPABHUX IOCATAHb
(ct. 19 ITKY). Otixe, mpolecyasbHa CTOPOHA 3aXWCTY IIOPYIIIe-
HIUX aBTOPCBHKOIO IIpaBa i CyMisKHUX HpaB BUHHUKAE TiJIbKH

! Kypc COBETCKOro rpakIaHCKOro mpoieccyanbroro mpasa / Ilox pex. A.A. MensHukoBa.
B 2x romax. / A.A. MenpuukoB. — T. 2. — M.: Usn-Bo MI'Y, 1981; Vcrumenko H.B.
TaeMHUIII 0COOMCTOTO KUTTSA JIIOJUHUA Ta IX IUBLIHHO-IIPaBOBa 0XOpoHa: ABTOped. AucC.
... KaHg. opug. Hayk: 12.00.03 / H.B. Ycrumernko // Hau. ropuzn. akagemis YKpainu
im. fIpocmaBa Myaporo. — Xapkis, 2001; Tepreimnaukos B.M. 3amura cemeiiHbIX mpaBo-
OTHOIIIEHU B rpakaaHcKkoM cyponpousBoactse / B.U. TeprennaukoB. — Xapbkos, 1976.
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Toni, KoJu aBTOp abo Cy0’€KT CyMi’KHUX IIpaB 3BEPTAIOTHCS 3
mo30BoM Mo cyay. Koam 3k ocoba, mpaBo AKOI MOpYyIlleHe, caMo-
CTifHO BUMHIOE SKich mil, IIT0 He cymepeuaTh YNHHOMY 3aKOHO-
IaBCTBY YKpaiHU Ta MOPaJbHUM 3acajaM HAaIloTo CyCHiJIbCTBA,
HAIIPUKJIa[, 3BEPTAETHCA O IMOPYIIHUKA IIPaB 3 BUMOTOIO IIPU-
OUHUTHU TOPYIIeHHs, Taki mii Taxko: OymZyTh 3aXMCTOM IIpaB,
IIpoTe, XapakKTep TAKOTr0 3aXUCTy Oyne JuIlle MaTepiaabHO-TIpa-
BOBUM.

Kouau »x MoBa iifie IPO 3aXMCT aBTOPCHKOIO IIpaBa Ta CyMiK-
HUX TIpaB y CyJOBOMY IIOPANKY, XapaKTEePHUM [JsI TAKOTO 3a-
XUCTy OyAe TMOeMHAHHS MaTepiaJbHO-IIPABOBOTO Ta IIPOIlECy-
aJILHOTO acmeKTiB. MarepiaJlbHO-IpaBOBa CTOPOHA 3aXUCTYy aB-
TOPCHKOTO IIPpaBa i CyMisKHWMX TpaB BigHOCUTHCA A0 chepu
MaTepiaJbHOrO IIpaBa Ta peaJi3yeThbecs 3a HaABHOCTI mizcTaB Ta
3a IOIIOMOIOI0 3aXOXiB, BU3HAUEHWX B HopMax crareir 15, 16,
22, 23, 275, 423, 424, 432, 452, 1166, 1167 IIK VYxpaiuwu,
crareir 50-53 3axony Ykpainu “IIpo aBTOpCbKe mpaBo i CyMiK-
Hi mpaBa”.

3 MaTepiaJbHO-TPABOBOI CTOPOHU 3aXUCT TaKWUX IPaB IIOJ-
rae y 3aCTOCYBaHHI 3aXOJiB MaTepiajibHO-IIPABOBOTO XapaKTe-
Py, MaTepiaJbHO-IIPABOBUX CAHKI[IA IO BiJHOIIIEHHIO OO0 IIO-
PYIIHMKA IIUX IIpaB. AJjie HeoOXiZHO BpaxoByBaTH, IIIO0 TaKHUi
3aXUCT 3OiNCHIOETHCS BIANMOBIAHMMM opraHaMHu y BiamoBimHiM
mporiecyanbHi#l ¢opMi, Koiu 3aiHTepecoBaHi 0ocobu HAMINIAIOTH-
cA KOMILJIEKCOM TpoIlecyaJbHUX TpaB, 3aBAAKU AKUM 3abesie-
YyeThCA 3aXUCT MaTepiaJbHMUX IIPaB i 3aKOHHUX iHTepecis.
To0To mporecyajlbHa CTOPOHA 3aXWCTY aBTOPCHKOIO IIpaBa Ta
CYMIKHUX TIPaB CKJIAZaeThcs Ha 0asi mpollecyalbHUX BiIHOCHH
3aiHTepecoBaHOl 0co0M 3 IOPUCIUKIIIMHMM OpramoM i sabesie-
YyeThCA ILJIAXOM 3iMCHEHHS IIpollecyaJbHUX Iill, mepemdaue-
HUX HOPMaMHU IIPOIleCyaJbHOTO IIpaBa.

Amnajisyoun BUKJazeHe, MU IIPOIIOHYEMO YHiBepcaJibHe BHU-
3HAUYEHHA HNOHATTSI 3aXUCTY, IO € aJeKBAaTHUM AJA BCiX BUIIB
i cmocob6iB 3axucTy mopymnieHnX abo OCIOPIOBAHMX ITpaB Ta 3a-
KOHHUX iHTepeciB, 30KpeMa aBTOPCHKOTO MHpaBa i CyMiKHUX
nmpaB. 3axXucmom npasé i 3aKOHHUX iHmepecis € O0isnbHicMmb
ocobu, npaéa ma 3aKOHHI iHmMepecu AKOL NOPYwWYyomwves du
0CnopIIMmMbCa, WO CRPAMOBAHA HA peani3ayilo WPuluLHUX
CAHKUIll UUBINLHO-NPABOBUX HOPM 3 Memow BGi0HOBJEHHS
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cyb’eKmueHUX Npas i 3aKOHHUX iHmepecié YU YCYHeHHA nepe-
wKo0 6 ix 30illcHeHHI.

3aificHeHHS IIMBiJIBLHO-IIPABOBOrO 3aXHCTy AaBTOPCHKOTO
mpaBa i CyMiKHMX HpaB 3aB:KIU 3adilae He JHUINe iHTepecu
IIPaBOMOYHOI 0co0u, IO 3BepHYJIACSd OO CyAy 3a 3aXUCTOM, a i
iHTepecu 3000B’sa3aHOI 0co0OM, iHTepecHu OepsKaBU i cycIijbcTBa
B I[IJIOMY, TOMY 3aXUCT OyAb-AKHX IOPYIIEHUX NpPaB IIOBUHEH
O0yTu ajeKBaTHUM 10 3a0e3lmeueHHs iHTepeciB Aep:KaBHW i cyc-
miJgbecTBa, iHTEepeciB 3060B’sa3amoi ocobu. Tomy 3axmuCT IIpaB 3a
CBOEIO IIPUPOAOI0 He MOKe OyTH 0e3MeXKHUM: 3BepPTalouuch A0
Cyny 3 II030BOM, oco0a IIOBMHHA MaTH IIPAaBO Ha 3aXHCT aBTO-
pchbKOTO IpaBa Ta/ab0 CyMiKHUX IIPaB i migcTaBu BBasKaTH, IO
y saxmucTi € morpeba.

IIlomo Bu3HaueHHS IOHATTA IIpaBa HA 3aXUCT y IIPABOBIii
HayIi icHye nmekinbkKa migxoxmiB. YacTo mpaBo HA 3aXUCT PO3-
IIASA€ThCs K CKJIALOBa OyIb-siKOro cy0’€KTHMBHOI'O IIpaBa,
HOopsAL 3 IPABOM Ha BJACHi Aii Ta ImpaBoM BMMAaraTH IIEBHOI IIO-
BeIiHKM BiJ 3000B’a3ammx ocib. IHIi aBTOpM mpaBOM Ha 3a-
XMCT HA3WBAIOTh CAMOCTiliHe Cy0’€KTHBHE IpPaBO, IO BUHUKAE
BHACJiIOK IIPAaBONOPYIIIEHHs, OCIOPIOBAHHSA, IIEPEIIKOA V 3Iil-
CHeHHIi mpaBa, abo K pO3TJIALAIOTH IIPAaBO Ha 3aXUCT SK ONWH 3
eJIeMeHTiB IIPpaBOBOTO CTATyCy TPOMaAsdHWHA, AKUHA CKJIAZaioTh
mpaBa, cBoOOIM Ta 000B’A3KM, IO (PIKCYIOTh CTAHAAPTHU IIOBE-
IiHKM oco0M, PO3KPHBAIOTHL OCHOBHI HmpuHIMOU Iii B3aeMoOmii 3
JIep:KaBoio, TOMY IIPaBO HA 3aXWCT Ma€ KOHCTUTYIIWHY IIPUPO-
Iy Ta iCHye B paMKaX BiJHOCUH Jep:KaBU i ocodmu.

MificHo, mIpaBO Ha 3aXUCT I'PYHTYETHCSA IIEPIIOI0 UEeproio Ha
HOopMax Koucturynii YKpaiau, Axka B 4. 4 cT. 55 BuU3Hauae, 1110
KOYKeH Ma€ IpPaBo OyAb-IKMMU He3a00pPOHEHMMHU 3aKOHOM CIIO-
cobaMu 3axXMINaTH CBOI mpaBa i cBOOOAM BiJ mOPYIIIEHH Ta IIPO-
TUIPABHUX IOCATaHBL'. AJjie IPaBO HA 3aXHCT BUHUKAE He Y
KOKHOI oco0u i He B OyAb-IKUUM MOMEHT, a BUKJIIOUHO BHACJII-
IOK TOPYIIEHHS YN OCIOPIOBAHHA a00 K BUMHEHHS IIEPEIKO[
y BAilicHeHHi Hel0 CBOixX IIpaB, i TOMy IIpaBO Ha 3aXUCT He
MOJKe OyTH Hi CKJIaZ0BOIO Cy0’€KTMBHOTO IIpaBa, Hi eJIeMeHTOM
IPaBOBOTO CTATYCY I'POMAIAAHNHA, a € CAMOCTiAHUM Cy0’€KTHUB-
HUM IIPaBOM.

! Koucturyiia Ykpaiuu. I3 sminamu, BHeceHUMH 3rifHO i3 3akonom Ne2222-1V Bix
8 rpyausa 2004 p. // Bigomocti BepxoBuoi Pagu (BBP), 2005, Ne2, cr.44.
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PaKTUUYHO, 3MiCT IIpaBa HA 3aXWCT IIOJIATAE Y MOMKJIMBOCTI
MOoro BJaCHMKA CAMOCTiiHO BUMHATH OPUAWYHO 3HAUYIIL aK-
TuBHi mii. Taka mos3ullis 3HAXOAUTDH IIiATBEePIsKEeHHS CBOEi 00-
rpyaroBaHocTi B 4. 1 cr. 15 IIK Vkpaium Ta u. 1 cr. 3 IIIIK
VKpainu', ge BU3HAYEHO, IO KOXKHA 0coba Mae IIpaBO Ha 3a-
XHCT CBOIX IIpaB, cBOOOJ i iHTepeciB y pasi ixX mopyiieHHdA, He-
BU3HAHHSA a00 OCIIOPIOBaHHA.

Opuiero 3 HaWBAMKJIMBIIINX rapaHTil 3iMiCHEHHS I'POMAas-
HaMMu ¥ opramisamisMm cBOixX IpaB i 3aKOHHUX iHTepeciB €
npaBo Ha cymoBUM 3axucT. IIpaBo Ha 3aXUCT Y TO30BHOMY IIPO-
Ba/’KEHHI € OJHWM i3 I[eHTPAJbHUX iHCTUTYTIiB IIUBiJIBLHOTO
IPOIleCYaJIbHOTO IIpaBa i 3aiiMae BasKJIMBe Miclie cepen iHITUX
mpaB, AKi 3a0e3IeUYyIOTh 3aXUCT MMOPYIIIEHUX UM OCIOPIOBAHUX
mpaB, cBoOOM Ta iHTepecis.

IToHaTTs mpaBa Ha CyJOBUH 3aXMUCT 3 ABUJIOCS B HAYI[i ITU-
BLJIBHOTO MPOIECYaJIbHOTO IIpaBa JaBHO, OJHAK B IOPUAUYHIN
JiTepaTypi moci iCHYIOTH Pi3HiI TOYKM 30py IIOJ0 BU3HAUEHHA
amicTy mporo mpasa’. 1K i MOHATTS BJIaCHE 3aXWCTY, IIPABO HAa
CYIOBUII 3aXMUCT PO3IJIAAaiocd 6araTbMa BUEHHUMM HOCUTH Of-
HOGOKO, XapaKTepu3yIouM Iie MpaBo JIHUINe 3 OAHiel CTOPOHH —
MaTepiaJbHO-IPABOBOI um mpoliecyanbHoi. Tak, mesaki aBTopm
Mg IpaBOM Ha 3aXUCT PO3YMilOTh Cy0’€KTMBHE MarepiajbHe
IIpaBo, TOOTO IIPABO HAa OIepKAaHHSA 3aXHUCTY, 3acO00M peaJriza-
il AKOro € mpaBO Ha 3BEPHEHHA 3a CYJAOBMM 3aXMCTOM. IHIITi
BUeHi BM3HAUYaJHM IIPAaBO HA B3aXMUCT JHIIE 3 IIPOIlecyalbHOI
TOYKHU 30PY, AK IIPABO Ha 3BEPHEHHS 3a CYJOBUM 3aXUCTOM.

Ane Takuil OOHOCTOPOHHIN HiAXim M0 BU3HAUEHHS IpaBa Ha
CYZIIOBUM 3aXWCT He MOJKe JAaTW IOBHOTO YABJEHHS NPO IIe
mpaBo. IIpaBo Ha 3BepHEHHS 3a 3aXWCTOM aBTOPCHKOTO IIpaBa i
CYMi’KHUX IIpaB caMe II0 co0i He MOKe rapaHTyBaTHU OTPUMAaH-
HSI 3aXHCTy, SAKIIO y 0co0M, siKa IIpej SABMUJIa II030B, BiCyTHE
npaBo abo 3aKOHHMU iHTepec, AKi mimJsaramoTh 3axXuCTy, adbo
BiZicyTHI (paKkTH, IIIO CBiAYATH IIPO IMOPYIIMEeHH IpaBa Ui 3aKOH-

! [uBinbHU TpollecyanbHUN KofeKe YKpaiuu. 3akoH Bix 18 Gepesusa 2004 p. Ne1618-IV
// Bimomocti Bepxosuoi Pagu Ykpainu (BBP), 2004, Ne40-41, 42, c1.492 (3i sminamun).
* Tumuenko I'.II. Cmoco6u Ta mpoimecyanbHi (JOPME 3aXMCTy IUBIIBHUX IPaB: aBTO-
ped. muc. .. kaux. opux. Hayk: 12.00.03 / I'.II. Tumuenko // HanionansHa 1opuz.
axkagemis Ykpainu im. fIpocaaBa Myaporo. — Xapxkis, 2002; Ocoxuna I'. JI. IIpaBo
Ha 3amuTy B uckoBoM cypomnpousBogctse / I.JI. Ocokuna. — Tomck: Msx-Bo Tomckoro
yHuUBepcurera, 1990.
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HOTO iHTepecy Iiiei ocobu. IHakIlle KasKy4uu, HasgBHICTH IIpaBa
Ha 3BePHEHHS 3a 3aXMCTOM iIlle He 03HaUae HAsIBHICTH IIpaBa Ha
oTpuMaHuA 3axucTy. CBO€IO ueprowo, IpaBo HAa OTPUMAHHSA 3a-
XUCTY TAaKOXK He MOJKe caMe II0 co0i rapaHTyBaTu peajibHe OT-
PUMaHHS 3aXHCTy, AKIIO Yy 3aiHTepecoBamoi o0codu BifcyTHE
IIpaBO Ha IOPYIIEHHS i IPOBeJeHHS IIPOIlecy, TOOTO IIpaBO Ha
3BEPHEHHS JI0 CYAY 3@ 3aXUCTOM.

IIpomecyanbHe mpaBO Ha CYZOBUHN 3aXHCT aBTOPCHLKOTO
mpaBa i CyMiKHUX IIpaB He MOTJI0O 0 BUKOHYBAaTHU CBOIO POJIb,
AKOU Iforo 3MicT oOMesKyBaBCs JIHIIle ITPABOM HA 3BEPHEHHS 3a
daxuctoMm. [IpaBo Ha 3BepHEHHSA 3a CYJOBUM 3aXWCTOM — Iie
JINIIIEe IIOYATKOBHU MPOAB MIPOIECYAJBHOTO IIPaBa Ha CYAOBUH
3aXWUCT, HOro cKJagoBa uvacTtuHa. i ePeKTUBHOTO CyAOBOTO
3aXMCTy 0co0i, aBTOpChKe HpaBO Ta/ab0 CyMimKHI IIpaBa AKOI
MOPYIIleHi, MOBMHHA OyTHM HaJaHa MOJKJHMBICTH KODPUCTYBaHHS
ycima mepenbaueHMMU 3aKOHOM IIPOIleCyaJbHUMU 3acobaMu 3a-
xucry. Tomy, AK i IOHATTS 3aXUCTy, IIPABO Ha CYAOBUI 3aXUCT
TMOBMHHO PO3TJIANATUCSA KOMILIEKCHO, B IBOX aclleKTax — Ma-
TepiaJbHO-IPAaBOBOMY Ta IpPOIlecyaJbHOMY, AK IIPaBO Ha 3Bep-
HEHHS 3a 3aXMCTOM i TPaBO HA OTPUMAHHSA 3aXUCTY.

Y posranaagyBaHili cdepi marTepiambHO-IIPpaBOBa CTOPOHA
IIHOTO IIpaBa IMOB’s3aHa i3 3aXMCTOM aBTOPCHLKOTO IIpaBa Ta Cy-
MIKHUX IIpaB, i Mae mMpaBO Ha TaKMH 3aXUCT Ta ocoba, sdKa €
cy0’eKTOM aBTOPCHKOIrO mpaBa i/ab0 CyMisKHMX IIpaB Ta IOAO
SAKOI iHIIIOI0 0c000i0 BumMHEHi Oyab-aAKi mii mepembaueni ct. 50
3akony Ykpaiuu “IIpo aBTOpCchbKe IIpaBo i cyMiskHi mpaBa”:

« BUMHEHHS [ii, 110 IOPYLIYIOTh OCOOMCTI HeMalHOBi IpaBa;

« miparcTBO y cdepi aBTOPCHLKOT'O IpaBa Ta/ab0 CyMisKHUX
pas;

 ILIariar;

+ BBE3€HHsS HA MHUTHY TepuUTOpilo YKpainu 0e3 403BOJIy OCi0,
AKi MaloTh aBTOPChKe IIPaBo Ta/ab0 cCyMisKHi IIpaBa, IpUMIip-
HUKIiB TBOpiB, (hoHOTpaM, Bileorpam, ImporpaM MOBJIEHHS;

* BUMHEHHSA Jili, II0 CTBOPIOIOTHL 3arpo3y IIOPYIIEHHS aBTOP-
CBKOTO IpaBa Ta/abo CyMisKHUX IIpPasB;

« Oymb-AKi mii maa cBimomoro ob6xomy TexHiUHMX 3aco0iB 3a-
XUCTY aBTOPCHKOTO IIpaBa Ta/abo CyMisKHUX IIpaB, 30KpeMa
BUTOTOBJIEHHS, PO3IOBCIOMKEHHS, BBe3EHHSI 3 METOI0 PO3-
TOBCIOJ?KEeHHS i 3aCcTOCYBaHHA 3ac00iB IJIs TaKOT0 00XO0IY;
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« migpoOJieHHs, 3MiHA UM BUJIYYEeHHs iHdopmaillii, 3okpeMa B
€JIeKTPOHHIiN (opmi, Ipo yIpaBIiHHS IpaBamMu 0e3 H03BO-
Jy cy0 €KTiB aBTOPCHKOrO IpaBa Ta/ a0 CyMIKHUX IIPaB
Y1 ocobu, AKa 3MIMCHIOE TaKe YIIPaBJIiHHSI;

* POSIIOBCIOMKEHHs, BBE3eHHA HA MUTHY TEpPUTOPil0 YKpaiHnu
3 MEeTOI0 PO3MOBCIOMMKEHHs, IIyOJiuHe CIOBIiII[eHHS 00 €K-
TiB aBTOPCHLKOIrO IpaBa Ta/ab0 CYMiKHUX IIpaB, 3 AKUX 6e3
I03BOJIy Cy0 €KTiB aBTOPCHKOTO IIpaBa Ta/ab0 CYMiKHUX
npaB BUJIyUYeHa UM 3MiHeHa iH(oOpMAIis PO yIpaBIiHHA
mpaBaMu, 30KpeMa B eJIeKTPOHHiI (opmi.

IIpaBo Ha CcymoBM# 3aXMCT aBTOPCHKOIO IIpaBa i CyMisKHUX
IpaB y OpOIleCyaJbHOMY PO3yMiHHIi O3HaYae IIpaBO Ha IMOPY-
IIeHHA B CyAi Iepirnoi iHcTaHmii y IOpAAKY ITO30BHOTO IIPOBA-
JKeHHs IIUBiJIBHOI CIIpaBU PO 3aXMCT aBTOPCHKOTO IIpaBa i cy-
Mi’KHUX IIpPaB; Ile TPaBO Ha CYAOBY MiAJBHICTH 3 POBIJIALY i BU-
pillleHHA cIpaBY, Ha BUKOPHUCTAHHS HaJaHUX IIPOIECYyaJTbHUM
3aKOHOM IIPaB, Ha OJleP;KaHHA 3aKOHHOTO i OOT'PYHTOBAHOTO Pi-
IIeHHA.

Y HmuBiJIBHOMY CYZOYMHCTBiI y cIIpaBaX IIO30BHOT'O IIPOBA]I-
JKeHHs IIpaBO HA 3aXMCT TpaHcGOpPMOBAHe y IIpaBO Ha II030B,
TOOTO TPABO HA AiAJBHICTE CYAy 3 POSIJISAAY BUMOTH IIPO 3aXUCT
MIOPYIIIEHOTO YK OCIIOPIOBAHOIO IIpaBa abo iHTepecy; Iie IIpaBo Ha
Ipoliec He3aJ eKHO Bija fioro pea3yJabTaTiB i HacaigKiB, mpaBo Ha
OTPUMAaHHSA CYJOBOTO DiIlIeHHS He3aJIe’KHO Bijg Horo 3micry i xa-
pakrepy. IIpu 1nbomy AesKi MOCHiTHMKM ITpaBa Ha 3aXUCT 3BO-
IATH OPaBO Ha II030B JIMUINE O MaTepiaJibHOI ITPABOMOYHOCTI,
iHIIIi HA#AIOTh HOMY BHKJIIOUHO IIpoIlecyasbHe 3HAUeHHS.

3ycTpiuaroThCsa COPOOKM BUIALINTH AK OKPEeMi IOHSATTS IIPABO
Ha TI030B B MaTepiaJibHOMY PO3YyMiHHI Ta ImIpaBO Ha II030B YIPO-
ImecyaJbHOMY PO3YMiHHi. ¥ JiTepaTypi HaBiThL Oyja BHCJIOBJIE-
Ha OyMKa, IO IIpaBa Ha II0O30B B3araJjii He icHYe€, OCKiJIbKU
“...0CYIIIeCTBUMOCTEL €CTh UMMAaHEeHTHOE CBOMCTBO IIpaBa, M KOH-
CTpyUpOBaHne KaKHX-JIu00 CIeruaJbHBIX IIpaBOMOUYMNii Ha 3a-
IIIUTY IpaBa IPOTUBOPEUYUT ero CyIHoCTH ',

IIpoTe GinbIricTh HAYKOBIIIB HAIIOJISATAIOTh, IO IIPaBO Ha 3a-
XUCT AK IIPABO HA IIO030B CJIiJl PO3TJIALATHA B €IHOCTi MOro Mare-

! Taes B.T. IIpuMeHeHNe MCKOBO# (DOPMBI 3aIIUTHI IIPABA B COBETCKOM YTOJOBHOM IIpOIecce.
Astoped. guc. ... kaug. opun. sHayk / B.I'. Taes. — Jlenunrpax, 1967. — C. 7. IIpore 3ame-
pedyeHHs iCHYBaHHS IIpaBa Ha IIO30B 3a3HAJIO CYBOPOI KPUTHKU 3 OOKY iHIIMX BUEHUX.
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piaabHOrO 3MicTy i mpoliecyasbHOI opmMHU, AKa IOJIATAE B
TOMY, II[0 MOYKJIMBOCTiI MaTepiaJbHO-IPAaBOBOTO XapaKTepy, Io
HaJaHi IpaBOMOYHiil 0co0i mpaBOM Ha 3axuCT, HependadaioThb i
MOXKJIUBICTh 1X 3HilicHeHHS B II€BHIifl BCTaHOBJIEHIN 3aKOHOM
IporecyaibHi# (hopMi, B yCTAHOBIEHOMY 3aKOHOM HOPAAKY. 3a
CBOEI0 CTPYKTYPOIO IIPABO Ha II030B CKJAJAETHCA 3 IIpaBa Ha
npen’ ABJEHHS II030BY (IIpaBO Ha 3BEPHEHHS 3a 3aXHCTOM) i
mpaBa Ha HOTo 3aJ0BOJIeHHs (IIpaBO HA OTPUMAHHSA 3aXMUCTY).
Apnxe mo30B OyIe MOBHOIIHHMM 3aco00M 3aXMUCTy IIPaB Ta 3a-
KOHHUX iHTepeciB, 30KpeMa aBTOPCHKOTO MpaBa i CyMiKHUX
IpaB, TiJIBKU TO[i, KOJIM y PO3TOPAKEHHI ITo3nBava € i mpaBo
Ha Ipen’ sABJIEHHS II030BY, i IpaBO Ha HOT0 3aJ0BOJIEHHSA, TOOTO
IpaBO Ha IO30B Yy IIiJIoMy, a He Ha OJHY 3 HOr0 CTOpiH.

Hmast Toro, 1mo0 OoTpUMMAaTH CYIOBHUH 3aXHCT aBTOPCHKOTO
mpaBa Ta/abo CyMisKHUX IIPaB, a TAKOXK 3aMiATH MeXaHi3M IIpo-
ImecyaJbHUX 3aco0iB iX 3aXMCTy, HEOOXiHO TIepII 3a Bce MaTH
IpaBO HA 3BepPHEHHs A0 CYAY 3a CYJOBUM 3aXKHCTOM — IITPABO
Ha Tpex’ ABJEHHS M030BYy. AJiKe TpaBo Ha Ipel’ SBJIEHHS I030-
BY Mae€ He KOJKHa ocoba i He B OyAb-AKMH yac, AJd peasisarrii
IbOI'0 IIpaBa HEOOXiJHOI0 € HAABHICTH UM BiJCyTHiICTH NMEBHUX
o0cTaBUH, AKi cBigumam 6 mpo Te, IO 0co0a, AKa 3BEPTAEThLCS
0 CyAy 3a 3aXMCTOM CBOIiX IIPaB UM 3aKOHHUWX iHTEpPeciB, MOXKe
OyTu y Takiii cupasi mosmBauem, a Apyra ocoba, AKa MpUTATAa-
€ThCS OO Bimmosimi — BigmoBimauem. BuHumKHeHHS mpaBa Ha
mpen’ IBJ€HHA IMO30BY OOYMOBJIIOETHCS IEBHUMHU IOPUINUHUMU
dakTamMu, TOOTO TUMU KUTTEBUMHU OOCTaBUHAMMU, AKi BUCTY-
MaoTh “BaxkeaaAMu’, IO IIEPEeBOAATh aOCTPAKTHI MPUNNCHU 3a-
KOHY V c(hepy Ccy0’€eKTHUBHUX IIPaB i IOPUAWYHUX 000B’sA3KiB
KOHKPETHO BU3HAUYEHUX CY0 €KTiB TPaBOBiAHOCHUH.

Takumu (paxkTaMu y cIIpaBax Mpo 3aXUCT aBTOPCHKOTO IIpaBa
Ta/abo CyMisKHMX IIpaB BBaKalOThCA (PaKTU MOPYIIEHHS 0COOU-
CTUX HeMallHOBUX IIpaB Cy0’€KTiB aBTOPCHKOrO IIpaBa Ta/abo
CyMisKHUX TIpaB, (GaKTU BUMHEHHS IIipaTcTBa, Ijariaty abo
igmux gii, nepexbauvenux cr. 50 3axony Yrpaiuu “IIpo aBTo-
PCBbKe IIPaBo i cyMisKHI TpaBa”, 110 IPU3BOIAATH 0 MOPYIIIEHHA
aBTOPCHKOTO IIpaBa Ta/abo CyMiKHUX Ipas.

TakumM UMHOM, ITPABOM Ha CYJOBUH 3aXUCT aBTOPCHKOTO
mpaBa i CyMisKHHX TpaB € IIPaBO 0CO0M, aBTOPChKE IIPaBO
Ta/ab0 cyMiKHI mpaBa AKOI MOpPYyIeHi, 3BePHYTHCA OO0 CYIy
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mepIoi iHCTaHIil 3 MeTOI0 IMOPYIIIeHHs IUBIJIBHOI IPOIeCcyaib-
HOI IifIIBHOCTI IOMO PO3TJIANY i BUPIIIEHHS ITUBiJILHO-IPABO-
BOT'0O CIIOPY i3 3axXmCTy ii aBTOPCHKOro mpaBa Ta/ab0 CyMisKHUX
mpaB. BHaciifok BumHEHHA ocobaMu fiii, IO MOPYIIYIOTH aB-
TOpChbKe IIpaBo Ta/abo CyMisKHi mpaBa, y 3aiHTepecoBaHHUX 0Ci0
BUHUKA€E ITPABO Ha 3BEPHEHHS [0 CYJYy 3 METOI0 3aCTOCYBaHHSA
mepeabavyeHnX YMHHUM 3aKOHOJAaBCTBOM YKpaiHu ciocobiB 3a-
XHUCTY CBOIX IOPYIIEHUX IIPaB.

2.6. IIpo6iieMu IPaBOBOrO CTaTyCy Cy0 €KTiB
“cay:k00BOro” TBOPY

Koncturyiia YKpaiHu rapanTye cBOOOAY XYIOKHBOI, HaYKO-
BOi i TexXHIiUHOI TBOPYOCTi, 3aXWCT iHTEJEKTyaJbHOI BJIACHOCTI,
aBTOPCHKWX 1 CyMi’KHUX ITpaB, MOPaJILHUX Ta MaTepiajbHUX iH-
TepeciB rpoMajsAH, OB’ A3aHUX 3 PIBHMMHU BUAAMH TBOPUOI iHTe-
JeKTyasbHOl mismbHOCTi. TOoMy 0CcOOMMBY yBary mpuBepTaE IIH-
TaHHSA IIPABOBOT'O CTATyCy aBTOpPA TBOPY, CTBOPEHOTO B pPe3yJIbTa-
Ti BUKOHAHHS CJYsKO0BOTO 3aBIAHHS YU TPYJOBOTO JOTOBOPY.

IMuBineunii Kogexc Yxpainu' (mani — IIK Vkpainu) BBiB
0esJriu HOBeJI y IIMBiJIILHE IPaBo, AKi 6e3mocepeaHbO BIJINHYJIN
HA OCHOBHI IIOJIO}KEHHS Ta HIPUHIIUIMN PEryJjloBaHHSA CYCIIiJIb-
HUX BiTHOCWH, MOB’S3aHUX i3 CTBOPEHHSAM TA BUKOPUCTAHHAM
00’eKTiB iHTeseKTyanbHOI BiacHocTi. IIpaBoBuii craryc aBTopa
“cary»k60Boro” TBOpy 3akpimieno ct. 429 IIK Vkpaiumn.

Croronui abcosroTHa GinbITicTh 00’€KTiB mpaBa iHTEJNEKTY-
aJIbHOI BJIACHOCTI CTBOPIOETLCA V 3B A3KY 3 peaJiisallieio Tpymo-
BUX BigHocuH. PerymoBaHHs HpPaBOBiIHOCHH, IIOB’S3aHUX i3
CTBOPEHHAM O00’€KTiB IpaBa iHTeJeKTyaJbHOI BJIACHOCTi, KOJIH
aBTOp (TBOpeIlh) IepedyBae y BiIHOCHMHAX TPYAOBOTO HalIMy, SIK
B)Ke 3asHayvaJiocsd, 3a3Hajo KopimHux 3min B IIK Yxkpainwm,
TOMY 3YOHMHUMOCH HAa BHCBiTJIeHHI HallCyTTEBilIuX.

ITo-mepitie, 3BepTae Ha cebe yBary Toul (paxT, IO 3aKOHOMA-
Bernb y cr. 429 IIK VYkpainm, Ha Bigminy Bim cr. 16 3akomy
Vrpainu “IIpo aBTOpChKe mpaBo i cymikHi mpasa”?, He omepye

! IluBinbHUN KomeKc YKpainu. 3akoH Ykpainm Big 16 ciuma 2003 p. Ned35-IV //
Bigomocri Bepxosuoi Pagu Ykpainu (BBP), 2003, Ne40-44, c1.356 (31 sminammu).
* 3akoH Ykpainu “IIpo aBTOpChKe IMpaBo i cymidcHI mpasa” B penakmii 3akony Ne2627-111
Bixg 11 mumuasa 2001 p. // Bigomocti BepxoBroi Pagu (BBP), 2001, Ne43, cr.214.
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MOHATTAM “CJyX00BUii” TBip, a BUKOPUCTOBYE CJIOBOCIIOJIYUYEH-
HA “00’€KT, CTBOpeHUIl y 3B’A3KY i3 BMKOHAHHAM TPYIOBOTO
3aKOHOLABCTBA”.

Taxwuit migxiag 3aKoHOIABILA MOMKHA MOSACHUTH ABoMa (paKTo-
pamu:

1) y cr. 429 IIK Ykpainu BigOyJioch 3all03MYEeHHA HAIliOHAJb-
HUM 3aKOHOZAaBCTBOM TEPMiHOJOTIUYHMX MiAXOmiB, IO iCHY-
I0Th V 3aKOHOIABCTBi iHINMNX KpaiH, HanpukrJaa Himeuun-
HU, 'py3sii;

2) MOKHA IPUIYCTUTH, 110 3aKOHOAABEIb IPATHYB [0 AOCTYI-
HIiIIOTO CUPUUHATTA 3MIiCTYy 3aKOHY IOTEHIIMHUMU Cy0’€K-
TaMHM IIPABOBiIHOCHH, IIOB A3aHMUX i3 CTBOPEHHAM Ta BUKO-
PUCTAHHAM CJYXKO0BUX TBOPiB, IIIAXOM TePMiHOJIOTiUHO-
TO CIIPOITEHHA.

IIpore, HesaneXHO Bi MeTH, AKOI0 KepyBaBCs 3aKOHOHA-
Bellb, (hopMmysioroun Ha3By Ta smict ct. 429 IIK Ykpainu, B pe-
3yJIbTATi MpPaBO3HABIL OTPUMAJU TEPMiHOJOTIYHY HeEY3IroIKe-
HicTh 3arambHOTO 3aKoHYy (IIK VKpaium) i3 cmemiaibHUM 3aKo-
HoM (3akomoM YKpaimum “IIpo aBTOpchbKe IpaBO i CyMisKHi
mpaBa2). Tomy myia yCyHEHHA TEPMiHOJIOTiUHOI HEY3TOAKEHO-
cTi, mominbHO OyJo O 3aMiHMTHU CJIOBOCIIOJIYUEHHS “00’€KT,
CTBOPEHUHN y 3B’SI3KY i3 BUKOHAHHAM TPYIOBOTO 3aKOHOIAaB-
cTBa”, sIKe BHUKOPHUCTOByeThcA y cT. 429 IIK Vkpainu, Ha
“cary»k00BUii” TBIp.

ITo-npyre, 3akonomaBenb y ct. 429 IIK VKpainu moB’szye
BpPEryJIOBAaHHSA IIPABOBIJHOCHH IIOJO CTBOPEHHS Ta BUKOPHU-
CTAHHSA CJY'KOOBUX TBOPIB Juille “BUKOHAHHSIM TPYZOBOTO IO-
roBopy”. Tobro y 3asHaueniit mopmi IIK VYkpainu BcTaHOB-
JIIOETHCA OCOOJUBUIT TIPaBOBUI pPeKMM Ha 00’€KT mpaBa iHTe-
JEeKTyaJbHOI BJIACHOCTI.

Besmocepenbo 3aKOHOAABEIlh MOB’A3Y€ CTBOPEHHSA (BUHUK-
HEHHSA) cIyKO00BOTO TBOPY 3 ABOMa (DaKTamu:

1) cay:x6oBuii TBip MOBMHEH OYTU CTBOPEHUM IPOTATOM IIE€B-
HOro yacy, TOOTO B MeXaxX CTPOKY il HaJeKHHUM YNHOM
0(hOpMJIEHOTO TPYAOBOTO TOTOBOPY;

2) pesyabTaT iHTeJIeKTyaJbHOI, TBOPYOi misabHOCTI Oesmoce-
pesHbO Mae OyTH IIOB A3aHUM i3 BUKOHAHHAM TPYIOBUX
dyHKIiA (TpymoBux o60B'aA3KiB) mpanmiBauka. Ciaix 3asHa-
YUTH, IO iHIIL (aKTH, 3 AKMMHU 3aKOHOIABEIb IOB’A3Y€E
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CTBOpPEHHA CJIY:KO00Boro TBOPY, v LIK YKpainm BigcyTHi.

Haromicte u. 2 ct. 16 3axony Ykpaimm “IIpo aBTOpCBHKE
npaBo i cymixkHi mpaBa” CTBOPEeHHSA CJIYXKO00BOTO TBOPY
OB’ A3y€ He JIHIe 31 CTPOKOM [il TPYZOBOTO AOroBOPY (KOHT-
paxTy) Ta 3aKpillJieHuX y HbOMY TPYAOBUX 00OB’sI3KiB TBOpPUYO-
ro IpaImiBHUKA, a ¥ i3 YKJIaJIeHHAM i BUKOHAHHSIM IHBiJIbHO-
npaBoBux nporosopiB. Iligxim cmemiaabHOTO 3aKOHOIABCTBA Y
BperyJaioBaHHI IIPaBOBiJHOCHUH IIIOJO0 CTBOPEHHSA Ta BUKOPHU-
CTAHHAM CJIY?KO0BUX TBOPiB OGiJBIIIOI0 MipoIO BifmoBimae icHylo-
il chOTOAHI IIpaBosdacTocoBUiili mpaktuili. Ile moscHioeTbcA
THM, II[0 BCi 0COGJIMBOCTI CTBOPEHHS Ta BUKOPUCTAHHA 00 €KTa
aBTOPCHKOT'O IIpaBa SK CJY:KO00BOTO TBOPY He 3aBXKAM MOYKHA
BPETyJIIOBATU TPYIOBUM JOTOBOPOM (KOHTPAKTOM).

Ho Toro :x, cr. 1 3akony Ykpaiuu “IIpo aBTOpchbKe IIpaBo i
cyMixkHi mpaBa” “ciy»K60Bi 060B A3KM” TBOPUYOrO IMpalljiBHUKA
IOB’sA3y€ i3 BUKOHAHHAM “ciy:K00BOro 3aBaanusa’ adbo “rpymo-
BOTrO I0T0oBOPY (KOHTpaKTy)”. ToOTO 3aKOHOmaBelb mepeadavac,
10 cJay:K00Be TBOpUE 3aBAAaHHS MOJKe OTPUMATH U MpalliBHUK,
AKUH He Ipaljloe 3a TPYAOBUM IOTOBOPOM (KOHTPaAKTOM), a
OpaIfoe Ha IIiJcTaBi MUBIJIBHO-IIPABOBOTO IOTOBOPY, HAIIPUK-
aapn miapany (Ha BUKOHaHHA poboTu).

Buxonsuu i3 BUIIEBUKJIAJEHOT0, MOYKHA 3PO0OUTH BHCHOBOK,
o 3aKoHoAaBelb y cT. 429 IIK Ykpainu oOMe:XuB y mpaBax
MOB’A3aHUX i3 CTBOPEHHAM Ta BHUKOPHUCTAHHAM CJIYKO0BUX
TBOPiB, i poboTOmaBIIsA, i TBOPUOrO IpaIliBHUKA, Ta CTBOPUB IIe
OIHY KOJIi3il0 HOpPM IIpaBa. YCYHEHHs 3a3HAUEHOT0 HEIOJiKy
BOAuyaeThbCsA y BHECEeHHIi BiAmoBimHmx a3miH mo 4. 1 ct. 429 IIK
VYipainu.

ITo-TpeTe, mpuBepTae yBary ii cy0’eKTHUH CKJaJ IIPaBOBij-
HOCHH, II0B’SI3aHUX 31 CTBOPEHHSIM T4 BUKOPHCTAHHSIM CJIYKO0O-
BUX TBOPiB, axuii mepenbauenuii cr. 429 IIK Ykpaiuu.

Tak, 3asHaueHa HOPMA 3aKOHY [0 Cy0 €KTiB IpaBOBiIHOCUH,
MOB’A3aHUX 31 CTBOPEHHAM Ta BHKOPHUCTAHHAM CJIYKO0BUX
TBOPiB, BiJHOCHTHL: HpPAIiBHMKA; IOPUIUUYHUX Ta (PisuuyHmx
ocib, me abo y akoi BiH mparioe. To6To 3aKOHOLABEIb BBiB y
cepy aBTOPCHKO-IPABOBUX BiJHOCHH HOBOTO Cy0’€KTa — IIpa-
IMiBHUKA. SIKIO BUXOAUTH 3 OYKBAJBLHOTO TJyMAUEHHS HOPMU
3aKOHY, TO MOJKHAa 3POOMTH BUCHOBOK, IO “ciy:KO00Buit” TBip
CTBOPIOE He aBTOP CBOEIO0 TBOPUOIO MpAalielo, a MpalliBHUK, BU-
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KOHYIOUM YHOPMOBaHY PO0OOTY 3rimHo 3i cayk60BuUM 3aBAaH-
HAM. ToOTOo 3HHMKae TakKuili cy0’€KT aBTOPCBKOTO IIpaBa, fAK
“aBTOpP” CJOYKOOBOTO TBOPY, a 3 SABIASEThCA “HpAaIlliBHUK”, y
SKOTO BificyTHi OyIb-siKi aBTOPCHKI mpaBa Ha cJay:K00BuUil TBip,
OCKIJIbKM 3aKOHOJABCTBOM YKpaiHM IIPDO aBTOPCHbKE IIPABO He
mependaueHo, IO aBTOPCHKI IIpaBa HaJeXKaThb “IpaliBHUKY”.

Taxky mapamgoKcaJbHYy CUTYAaIlil0 MOXKHA BUIIPABUTH IILIAXOM
BHeCeHHA BiAmoBimumx 3min mo ct. 429 IIK Ykpainu, npuBis-
mu ii y BigmoBimuicTe 3i crarramm 1 ta 16 3akory YKpainu
“IIpo aBTOpPCHKE HpaBO i CyMiKHiI mpaBa”, AKUMHU 3aKpilieHo,
10 CJIYKOOBUI TBIip CTBOPIOE ABTOP 3a TPYAOBUM ab0 IIUBiJb-
HO-IIPAaBOBUM JoToBopamu. /1o Toro k, mojokeHHs ct. 429 IIK
Vipaildy BCTYIAIOTh ¥ IIPOTHUPiUYA # 3 iHIMMMU II0JOMKEHHAMU
IIK Ykpainu, IpUCBAYeHNMU BPeryJII0OBaHHIO BimHocuH y chepi
aBTOPCHKOr0 mpaBa, HampukJjaang 4. 1 cr. 435 IIK Vkpaiuwm,
AKOI0 3aKpilljieHo, IO NePBUHHUM Cy0 €KTOM aBTOPCHLKOTO
mpasa € came “aBTop” TBOPY, a He “IpalmiBHUK”.

IlTomo cy6'€KTHOrO CKJALy IPABOBiLHOCHH, OB A3aHUX i3
CTBOPEHHAM Ta BUKOPHUCTAHHAM “cay:x00BuX” TBOPiB, IpUBEpP-
Tae yBary u Toul ¢akT, 1mo y ct. 429 IIK VYkpainu pobotomas-
IeM HasMBaeThCcs “ropuauuyHa abo Qpisuuna ocoda, ge abo y AKOi
OpaIoe IpamniBHUK”, IPU IILOMY 3aKOHOIAaBeIllb, Ha KaJib, He
BHU3HAUae ix crarycy. Xodua, SKII[0 BUXOAUTH i3 GesrnocepeaHbo-
ro smicry ct. 429 IIK Ykpaiau, MOoKXHa AiiTM BUCHOBKY, IO
3aKOHOJABeIlb Imia “PisnmuHOI0 000010, Ae abo y SAKOI mpallioe
OpaliBHUK” MaB Ha yBasi (isuumy ocoly, 3apeecTpoBaHy SK
cy0’eKT HiAMPUEMHHUIILKOI AisIJIbHOCTI.

Taxuii BUCHOBOK BUILJIMBAE 3 TOrO, Io (isuuHa ocodba — He
migmpueMenb, He MOYKe BUKOHYBATH (PYHKIII poOOTOHABIS Yy
BiJHOCHMHAX i3 aBTOPOM, OCKIJIBKM Yy TaKOMY pasi Mixk HuMu Oy-
IyTh iCHyBaTu He TPYAOBiI BiIHOCMHU, a BiTHOCMHU IMBiJIBHO-
IPaBoOBOT0 XapaKTepy, TOOTO HMiApaAmHi. ¥ TOH Ke Yac 3aKOHO-
maBenb y 4. 2 cr. 429 IIK Vkpainm, Bu3HAUYAIOUM TPABOBUH
cTaryc cy0’€KTiB IpPaBOBiJHOCHH, HOB’A3aHMUX 31 CTBOPEHHAM
Ta BUKOPUCTAHHAM CJY:KO0BUX TBOPiB, OIEPYE He JIUIEe TepPMi-
HOM “TpyHOBHUH IOTOBip”, a BUKOPHCTOBYE CJIOBOCIIOJYUYEHHS
“SIKIIO iHIIle He BCTAaHOBJIEHO JOTOBOPOM”.

3a BifcyTHOCTi yTOUHEHHS, AKKM caMe IOTOBOPOM MOKYTb
peryaioBaTHCSA BiTHOCHHU IOJO CTBOPEHHS Ta BUKOPUCTAHHS
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CaAyX00BUX TBOPiB, MOYKHA NPUIIYCTUTH, IO Ile MOXKe OyTHu I
IIUBIJILHO-IPABOBUM JOTOBip, a Bigrak, IIK VYKpainu posmiu-
proe cy0’eKTHHU cKJaj MPaBOBiJHOCHUH IOAO CTBOPEHHS Ta BHU-
KopuctaHHs “cay:xb60Bux” TBopiB. Taxe BusHaueHHsA Cy0 €KT-
HOTO CKJIamy “ciay:k00BOT0” TBOPY PO3MHBAE OCOOJHBOCTI IIpa-
BOBOTO pE)KXUMY, BCTAHOBJEHOrO IIOA0 HBOro. HarTomicTh
3aKoHomaBellb y cT. 16 3akomy ¥Ykpaimu “IIpo aBTOpChKe
mpaBo i cyMmiskHiI mpaBa” BHKOPHCTOBYE TepMiH “poboTojma-
Benb”’. 3a3Buuaii, g podOTONABIIEM PO3YMi€ThCA BJIACHUK ITijl-
IpUEMCTBa, yCTAHOBM, OpraHisamii HesajeXHO Bim ¢dopmu
BJIACHOCTi, BUAY [MIifAABHOCTI Ta raJysy3eBoi HaJie:KHOCTI abo
YIIOBHOBAXKEHMNI HUM opraH uu (ismuHa ocoba, AKi BiAmoBigHO
IO 3aKOHOZAaBCTBAa BUKOPHCTOBYIOTH HaliMaHy mpaiipo. TobTo
TepMiH “poboTomaBelh”’ € OLIBII 3arajJbHUM, a TOMY I OiIbII
VHiBepcaJIbHUM, aHiK TepMiH “opuamuna abo ¢ismuna ocoba,
Ie abo y sIKOI mpallioe IpaliBHUK’. 3BaKaloum Ha BUKJIAAEHI
mizcraBu AOIIiJBHO OyJo O MOro BBECTH Yy TEPMiHOJOTiUHUI
obopor ct. 429 IIK Ykpainu, 10 TOTo K, BUKOPUCTAHHA y 3a-
3HaueHill HOpMi 3aKOHY TepMiHa “poboTomasens”’ ycyHe iCHYIO-
Yy TEePMiHOJOTIiUHY HEY3TOIKEeHIiCTh 3i cHmeljiaJbHUM 3aKOHO-
IaBCTBOM y c(epi aBTOpPChKOTO mpaBa.

ITo-uerBepre, y 4. 2 cr. 429 ITK YKpainm sakpimieHo, II0o
MaWHOBi IpaBa iHTeJeKTyaJibHOI BJacHOCTI Ha 00’€KT, CTBOpe-
HUN y 3B’A3KY 3 BUKOHAHHSIM TPYIOBOTO JOTOBOPY, HAJIEKATh
OpaIiBHUKOBI, AKWII CTBOPUB Iieii 00’€KT, Ta IOPUANUYHIN abo
¢isuunit ocobi, me abo B AKOI BiH mpaljoe, CIiJIbHO, AKIIO
iHIIe He BcTaHOBJIEHEe moroopoM. To0OTo i mpamniBEUK, i poboTo-
IaBellb BU3HAIOTHCA 3aKOHOM PiBHOMPABHUMU BJACHUKAMU
MaWHOBUX aBTOPCHKUX IIPaB, AKIIO AOTOBOPOM MiK HHUMHU He
mependaueHo iHIIWI MMOPAJOK HAJEKHOCTI MaliHOBUX IIpaB Ha
“cayxb60BUii” TBIp.

CroinpHa BJacHiCTH ABJsAE coboio opMy peaJisalrii mpasa
BiacHocTi. Borma mMoske OyTHU CIIiIBHOIO CyMiCHOIO a00 CIIiJIBHOIO
yacTKoBoW0 BjacHicTio (cT. 355 IIK VYkpainmm). Buxomauu 3
ocobsmBOCTEl 00’€KTiB aBTOPCHKOTO IIPaBa, a TaKOXK 3 IIPe3yMII-
il aBTOpPCTBAa, MOXKHA 3POOUTU BUCHOBOK, IO BCTAHOBUTHU Ya-
CTKU CIIiBBJIACHUKIB y CHOiJbHi#I BJAacHOCTI Ha 00’€KT aBTOD-
CBKOTO IIpaBa HEMOXKJUBO. A Toro, mob6 TBip, CTBOpeHUI y
TMOPAIKY CIYKO0BOTO 3aBIaHHsA, OYB y CIiJIbHIiN cyMicHi#T Baac-
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HOCTi, HeoOXimHO 11100 3a3HaUYeHe IIOJIOMKEHHSA OyJI0 IPSAMO IIe-
penbaueHo JOrOBOPOM MisK IMPAIiBHHKOM Ta POOOTOMABIIEM.

CoiBBJacHUKM y OAaHOMY BHIAAKYy BOJIOZiIOTH 00’€KTOM
mpaBa BJIACHOCTi CITiJIbHO, PO3IOPSAAMKAIOTHCA HUM 3a B3a€M-
HOI0 3TOJI0I0 yCiX CIiBBJACHUWKIB. ¥ pasi BUMHEHHA OJHUM i3
CIIiBBJIACHUKIB IIPAaBOUYMHY IIOA0 PO3MOPAMMKEHHA CIiJIbHUM
MailHOM BBa’Ka€ThCs, IO BiH BUMHEHUH 3a 3TOM0I0 YCiX CIIiB-
BJIACHUKIB, i HemilicHiCTL TaKOro IPaBOUMHY MOYKe OYTH BU-
3HaHa JINIIe y CyAOoBOMY HOpPAAKy. IIpoTe BMHHMKAIOTL CYMHi-
BU, IO TaKa (popMa BJIACHOCTi, 0COOJIMBO I[OJ0 BUKOPUCTAHHS
00’€KTiB aBTOPCHKOTO IIpaBa, MOBHOIO MipOI0 MO:Ke 3aI0BOJIb-
HUTU o0uaBi cropouu. Takum umHOM, cmenudika “cayxbo-
BUX” TBOPiB moJisArae B ix mpaBOBi#l mpupoai — 3B’A3KY HOPM
aBTOPCHKOTO IIpaBa i3 IIOJOKEHHAMHU TPYAOBOTO 3aKOHOIAaB-
CTBA.

Hartowmicts y u. 2 cr. 16 3akony Ykpainu “IIpo aBTOpCBHKE
mpaBo i cyMmiskHiI mpaBa” 4YiTKO 3a3Ha4yeHoO, IO MaWHOBI IIpaBa
Ha cJIy:K00Bi TBOpU HaJeXKaThb PoOOTOIABITIO, AKIITO iHIITEe He IIe-
penbayeHo TPYAOBMM JOTOBOPOM Ta IUBiJILHO-IIPABOBUM IOIO-
BOpPOM, VKJAAeHWMHU Mi’K POOOTOAABIIEM Ta HPAIliBHUKOM.
TobTo cmeriaibHe aBTOPChKE 3aKOHOJABCTBO OiJbII YiTKO BHU-
3HAUa€ IPaBOBUM cTATyC Cy0’ €KTiB 3a3HAUEHMX IIPABOBigHO-
CHH, a TaKOYK HaJa€ IIPaBO aBTOPY IlepeaTH PoOOTOMABIIIO He
BeChb KOMILIEKC MaWHOBUWX IIpaB, IIOB’A3aHUX i3 BUKOPUCTAH-
HAM cay:k00Boro TBopy. Ilosio:KeHHs cieliaJbHOTO IIpaBa Bij-
MOBial0Th MOJOMKEHHAM MiKHApPOMHO-IIPABOBUX aKTiB y cdepi
aBTOPCHKOT'O IIPaBa Ta IMAaHYOUill y KOHTHHEHTAJBHIA cucTeMi
IpaBa KOHIIENI[il IPUPOJHUX aBTOPCHKUX IIPaB.

Buxomsaum 3 BUIeBUKJIAaAeHOTo, 3Mmict u. 2 crt. 429 IIK
VKpainn HeoOXigHO IpHBeCTH y BigmoBigmicTs o u. 2 cr. 16
3akony Ykpainu “IIpo aBTOpCchKe IIpaBo i cyMmisKHiI mpaBa”.

ITo-w’sTe, u. 1 cT. 429 IIK VYkpainu mepemdaveHo, IO 0COOHU-
CTi HeMallHOBi IIpaBa iHTeJEeKTyaJIbHOI BJACHOCTI (Y TOMY YMCJIi
¥ ocobucTi HeMaliHOBI aBTOPCHKI ITpaBa) Ha 00 €KT, CTBOPEHUH B
pesyabTaTi BUKOHAHHS TPYIOBOTO MOTOBODY, Haje:KaTh IIPAalliB-
HUKOBi, IKUI CTBOPUB Iieii 00’eKT. BogHouac 3a3HaueHa HoOpMa
3aKOHY BCTAHOBJIIOE, III0 B OKPEMHUX BUIIAAKAX OCOOMCTI Hemaii-
HOBi IIpaBa iHTeJeKTyaJbHOI BJIACHOCTI Ha TaKuil 00’€KT MOXKYTb
HaJexaTu pobOTOaBITIO.
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3azHaueHe MOJOMKEHHA 3aKOHO/ABIIA € IOCUTH ITPodIeMaTIy-
HUM y IIPaBO3acTOCYBaHHI Ha mpakTuili. IIpoGiema peasisairii
I[bOT'O IIOJIOKEHHS BUHUKAE OApasy i moB’sA3aHa 3 BiICYTHICTIO B
3aKOHOMAaBCTBi, ¥y Tomy umciai i y IIK Yxkpainu, HOpMHU, AKOIO
mepenbadaiach 0 MOMKJINBICTH IepemaHHs HeMalHOBUX aBTO-
pcbKuUX mpaB TpeTiMm ocobam. Hatomicts u. 1 cr. 16 3axomy
Vipaiau “IIpo aBTOpCchbKe IpaBo i cyMixkHi mpaBa” 3akpiILiioe,
1[0 aBTOpPChbKe HeMaliHOBe IIpaBo Ha “cay:k0oBuii” TBip Haie-
JKUTHh Horo aBTopy. Ilo Toro x, 3aKOHOZABCTBO y cdepi aBToO-
PCBKOTO IIpaBa BCTAHOBJIOE, IO OCOOMCTI HeMalHOBI aBTOPCHKi
IIpaBa € BUKJIIOUHUMU, HeBiguy:KyBaHUMU Ta 0€3CTPOKOBUMU.

Y 3B’A3KYy 3 MM BUHWKAE 3aMUTAHHA: IO 3aKOHOJABEIlb
BKJIQZA€ y IOHATTA “OKpeMi ocoOMCTi HeMallHOBiI IIpaBa iHTe-
JIEKTyaJbHOI BJIACHOCTI”, AKi MOXKYTh OyTH IIepefjaHi 3a JOT0BO-
pom pob6orozaniiio? Ilomo ocTaHHBOTO, TO MOYKHA IIPUITYCTUTHU,
IIT0 MOBa MO:Ke UTH IIPo 3a0e3medyeHHA HeTOTOPKAHHOCTI TBOPY.
3 oxmiei croponu, y ct. 439 IIK VKpainu npsaMo 3axkpilljieHo 3a
aBTOPOM MPaBO MPOTUAIATU OYAb-AKOMY NEPEeKPYUYEeHHIO, CIIO-
TBOPEHHIO a00 iHIIi# 3MiHi TBOpY UM OyAb AKOMY iHIIIOMY IOCH-
TaHHIO Ha TBip, 3 iHIIOI CTOPOHU, — peajidyBaTu 3aKpiljieHe 3a
aBTOPOM IIPABO Ha MPaKTHUIlL OyBae MOCUTH CKJIAMHO, B TOI uac
AK IopuauyHa ocoba, AKa BHCTyIae poOOTomaBIleM aBTOpa,
MOJKe OLJIBINT eeKTUBHO 3MIMCHUTU TaKWI 3aXWCT.

IIpore 3rimmo i3 3aKOHOZABCTBOM 3 aBTOPCHLKOTO IIpaBa Ta,
BUXOISYM 3 MMPABOBOI MPUPOAY aBTOPCHKUX IIPaB, 0COOMCTI He-
MaKWHOBiI mpaBa HajJeXaTh aBTOPY i He MOXYTb OyTH mepegaHi
3a ITOTOBOPOM, abo Oyab AKMM iHIIIKM CIIOCOOOM BiguyskeHi, a
BiTak 3aKOHOJAaBUYe HOBOBBEIEeHHS He Ma€ MPAaKTUYHOI ITiHHO-
CTi y BperyJooBaHHI BiJHOCHH II[OJ0 BUKOPHCTAHHSA 00 €KTiB
aBTOPCHKOTO IIpaBa, CTBOPEHUX B MOPAAKY BUKOHAHHS CJYKO0O-
BOTO 3aBIaHHsA. 3asHaueHe MoJoXKeHHA 4. 1 c1. 429 ITK Vkpai-
HU CYIIepeuYuTh He JHuIlle AOKTPUHI aBTOPCHKOTO mIpaBa, a u
KOHBEHI[IHHNM MiXHapOTHO-IPABOBUM aKTaM (3000B’sI3aHHSIM,
AKi npuiinana i Yxpaima).

IIpaBo aBTOpPCTBa Ta mMpaBO HA iM’A — Il BUKJIOYHE, He-
Bi’eMHe aBTOpPCbKE IPaBO TBOPILA, AKe € HeBiguyKyBaHuM.
KpiMm Toro, BUHUKAIOTh NMUTAHHSA I[OJ0 BU3HAUEHHS (PaKTy
CTBOPEHHSA TBODY, a BifiTaK I BUHWKHEHHS aBTOPCHKUX IIPaB
Ha HBOro. ToOTO IIe IOJIO}KEeHHS 3aKOHOIAaBIA, 3aKpimyeHe y
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ct. 429 IIK VYkpainu, pyiHye icHyHOUy KOHCTPYKIIil0O aBTO-
PCBKOro mpaBa i morpedye HeraiHOTO BUKJIIOUEHHS i3 3a3HaUe-
HO1 HOPMHU 3aKOHY.

Hemo mo-iHmIoMy BUPINIyIOTHCSA NUTAHHSA ITPABOBOTO CTATy-
cy aBTOpiB ~cays;k60BUX  TBOPiB Ta IX PoOOTOLABIIIB y 3aKOHO-
nascTBi kpaim CHJI Ta Banrii.

Tak, migmcTaBoO CTBOPEHHS CJYXO0BOIO TBOPY BUBHAETHCS
BUKOHAHHS CJYKO00BUX 000B sA3KiB a00 Cay:k00BOro 3aBIAaHHS
(ct. 9 Bakony JIuToBchKoi Pecrybuiku “IIpo aBTOpchKe mpaBo i
cyMmikHi mpasa” Big 18.05.1999 p.; cr. 12 3axony Jlarsii “IIpo
aBTopchbKe mpaBo” Bix 27.04.2000 p.; cr. 18 3akony Pecmy6.ri-
Ku Mouagosa “IIpo aBTOpchKe mpaBo i cymiskHi mpaBa” Bin
23.11.1994 p.; ct. 14 3axouy Pecuybuaixu Bimopycs “IIpo as-
TOpPChbKe mpaBo i cymiskHi mpasa” Bix 15.05.1996 p.; cr. 14 3a-
Kouy Pecny6niku Kasaxcran “IIpo aBTOpchKe mpaBo i cyMisKHI
npasa” Big 10.06.1996 p.; ct. 34 3axouy Pecnybuiku Y36exu-
craH “IIpo aBTOpCchbKe mpaBo i cymiskui mpasa”; ct. 13 3arkomy
Agepbaiimxancbkoi Pecrnybuaiku “IIpo aBTOpchKe mpaBo i cy-
mixkui mpasa” Big 05.06.1996 p.; cr. 14 3axomy Pecmy0buiku
Tamxurkucrad “IIpo aBTOpchKe mpaBo i cymiskui mpasa” Bin
13.11.1998 p.).

HeAKi KpalHy HA3WBAIOTH JIUINE ONHY IIiICTABY IJIs CTBOPEH-
HA CcIy:K00BOTO TBOPY — cJay:kOoBe zaBmanudA (cT. 16 3arkomy
I'pysii “IIpo aBTOpchbKe mpaBo 1 cywmimkui mpaBa” Bin
09.09.1999 p.; cr. 19 3akony Pecnyoaiku Bipmenii “Ilpo as-
TOpChKe mpaBe i cymiskHi mpaBa” Big 15.12.1999 p.).

IIpore, HedBarkauu Ha KiJIbKICTH mificTaB BU3HAHHS TBOPY
CJOYKO0BUM, IO 3aKpilJieHi y 3aKoHaX 3 aBTOPCBKOT'O IIpaBa
iHImuX KpaiH, IOJOBHON0, O0EEIHYIOUOI0 O3HAKOIO IIOIIMPEHHS
CTIEeIiaJbHOTO PEeKMMY Ha OOEEKTH aBTOPCHKOTO IpaBa MOMKHA
Ha3BaTU HASABHICTH TPYAOBUX BIJHOCHMH MiK aBTOPOM CJYKOO-
BOTO TBOPY Ta poOOTOAABIIEM.

Ha Bigminy Bim mososxens IIK Ykpainu, B iHmux KpaiHax,
3TiHO 13 Mi’KHApPOJAHO-IPABOBUMMU aKTaMu y cepi aBTOPCHKUX
ImpaB HeMaliHOBI aBTOpPChKi IpaBa Ha cJayK00Buii TBip Bu-
3HAIOTh JIHIIe 3a ioro aBTopoM ((isumuHOoIO 0c000M0) (cT. 9 3a-
Kony JIutoBcbkoi Pecny0aiku “IIpo aBTOpchbKe IIpaBo i cyMix-
Hi mpasa” Big 18.05.1999 p.; cr. 12 3axkony Jlarsii “IIpo aBToO-
pcebke mpaso” Bim 27.04.2000 p.; cr. 16 3akomy I'pysii “IIpo
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aBTOpPChKe mpaBo i cymiskui mpasa” Bim 09.09.1999 p.; cr. 18
3axony Pecnyosixu Mosagosa “IIpo aBTOpchbKe IpaBo i cymimkHI
npaBa” Big 23.11.1994 p.; cr. 14 3axouy Pecnyb6siku Bimopych
“IIpo aBTOpPCHKe mpaBo i cymiskHi mpaBa” Bixm 15.05.1996 p.;
cr. 19 3akony Pecny6aiku Bipmenia “IIpo aBTopchKe mpasBo i
cyMmiskHi mpasa” Bimg 15.12.1999 p; cr. 34 3akony PecnyOiiku
Vs6ekucran “IIpo aBTopchbKe mpaso i cymiskHi mpasa”; cr. 14 3a-
koHy Pecmy6onmiku Kasaxcran “IIpo aBTOpCchbKe mpaBo i cymimKHI
npasa” Bim 10.06.1996 p.; cr. 13 3axony Asepbaiig:KaHCbKOIL
Pecny6nikm “IIpo aBTOpchKe mpaBo i cymiskHi mpaBa” Bin
05.06.1996 p.; cr. 14 3axony Pecny6miku Tamxuxumcran “IIpo
aBTOPCHKe MpaBo i cymikHi mpasa” Bix 13.11.1998 p.).

Ilo-pisHOMY HaIliOHAJIbHI 3aKOHOIABCTBA iHINIUX KpaiH PO3-
KPHBAIOTL 3MiCcT IIpaBocy0’€KTHOCTI cy0’€KTiB IIpaBOBiIHOCHUH,
OB’ A3aHUX i3 BUKOPHUCTAHHAM CJIYyKO00BUX TBOpiB. Tak, 0ijib-
mricts KpaiH MailHOBI IIpaBa Ha BUKOPHUCTAHHS CJIY:KO00BOTO
TBOPY B3aKPIiIIOIOTL 3a POOOTOMABIIEM, AKIIO iHIIE He Iepe-
b6aueno moroBopoMm (ct. 12 3akomy JlatBii “IIpo aBTOpPCHKE
mpaBo” Bix 27.04.2000 p.; cr. 18 3axkony Pecny6aixu MoJigoBa
“IIpo aBTOpChKe IpaBo i cymixkHi mpasa” Bim 23.11.1994 p.;
ct. 14 3akony Pecnyosikm Binmopyces “IIpo aBTOpCchKe mpasBo i
cyMmiskui mpaBa” Big 15.05.1996 p.; cr. 19 3akony Pecuny0imiku
Bipmenia “IIpo aBTOpchKe mpaBo i cywmikHI mpaBa” BiA
15.12.1999 p; cr. 14 3axkony Pecnyoaiku Kasaxcran “IIpo aB-
TOpCchKe mpaBo i cymiskui mpasa” Bix 10.06.1996 p.; cr. 34 3a-
Kony Pecny6uiku Ysbexkuctan “IIpo aBTopchbKe IIPaBO i cyMix-
Hi mpaBa”; ct. 13 3axoumy AsepbaiimxaHcbKkoi Pecny0Osiku
“IIpo aBTOpCchKe mpaBo i cymimkHi mpasa” Bim 05.06.1996 p.;
ct. 14 3axony Pecny6aikm Tamxurucran “IIpo aBTOpChKE
mpaBo i cymiskui mpaBa” Big 13.11.1998 p.).

Cuinx sasHaumTH, m10 AeAKi KpaiHM y CBOBX 3aKOHOZABCTBAX
BCTAHOBWJIM IIE€BHiI 0OMeXeHHsS MaWHOBMUX IIPaB, IOB’S3aHUX i3
BUKODPHUCTAHHAM CJYKOOBUX TBOPiB AK [AJA aBTOpPa TaKOTO
TBOPY, Tak i AJig pobdoTOmAaBILA.

IIpuxaazomM oOMerkeHHsS MAHOBUX IIPaB aBTOpa CJIYKOOBO-
ro TBOpPy Mo:ke O0yTu crt. 14 3akony Pecny6sriku Bizopyes “IIpo
aBTOPChbKe IIpaBo i cymiskui mpaBa” Bix 15.05.1996 p., B aAkiii
3aKpillyIeHo, 10 aBTOp “cay:k00Boro” TBOPY He Mae IpaBa Iie-
PeIIKkoKaT PoOOTOMABIII0 B OTIPUIIOAHEHHI TBODPY.
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O0MekeHHA Ccy0’€KTHBHUX IIpaB pobOTOmABIlSI OGeaocepe-
HBO TIOB’fA3aHi 3 (haKTOM peaJsizarii MalilHOBUX IIpaB, AKi HaJje-
JKaTh abo mepemaHi HoMy, IOJO0 BUKOPUCTAHHSA CJIYIKOOBUX
TBOpiB. Tak, aKImo poboTomaBelhb HMPOTATOM TPHOX POKIB Bin
MOMEHTY TepeJaHHsa CJYKO0BOTO TBOPY HOT0 He BUKOPUCTOBYE,
yci mpaBa Ha BUKOPHUCTAHHS CJIYsKOOBOTO TBOPY IIEPEXOIATH A0
aBropa (ct. 14 3akony Pecnybuiku Tamxurkucran “IIpo aBTOp-
CbKe mpaBo i cymikHi mpasa” Bixm 13.11.1998 p.).

SKIIT0 BOPOMOBK TPHOX POKiB micjsd mepemgaHHS CJIIY:KO0BOTO
TBOPY POOOTOMaBeIlb MOro He BUKOPUCTOBYE a00 AKIIO IIPUIIH-
HS€E€THCS BUKOPHCTAHHS TBOPY 0e3 MOBAa’KHUX IIiicTaB BIIPO-
IOBXK OBOX POKiB, BUKJIIOUHE IIPABO HAa BUKOPUCTAHHS TBOPY
IepexoauTh 10 aBTOPa, IPOTe, CTPOKU MOKYTh OYyTU 3MiHeHi 3a
3romoio cTopin (ct. 16 3akomy I'pysii “IIpo aBTOpCchKE IpaBo i
cymiskui mpasa” Big 09.09.1999 p.).

IaKoM B 3aKOHOMABUMX aKTaxX 3apyOisKHUX KpaiH mepeada-
YaeThCA MOXKJMWBICTH IIOBEPHEHHS MAWHOBMX IIPaB aBTOPY
cays:kboBoro TBopy. Tak, o 3akiHueHHIO II’ATH POKiB Bim Mo-
MEHTY IlepelaHHsA CJIYyKO00BOTO TBOPY aBTOPOM pPOOOTOIABILIO
BUKJIOUHE TIPAaBO HA BUKOPUCTAHHSA TBOPY HEPEXOIUTH IO aBTO-
pa (cr. 16 3akony I'pysii “IIpo aBTOopchbKe mpaBo i cymikHi
npasa” Bim 09.09.1999 p.). Ilo 3akiHueHHIO HEeCSATH POKiB Bin
MOMEHTY HaJaHHS CJIYKO0BOr0 TBOPY POOOTOMaBIIO, a IIPU Ha-
SIBHOCTi 3rofu po0OTOMaBIl — paHillle, IpaBo aBTOpa Ha BUKO-
PHCTaHHS TBOPY i OTPMMAaHHS BMHAropogu HaJiesKaTh aBTOPY Yy
MMOBHOMY 00Cs13i, He3aJae:KHO Bil yMOB MOTOBOPY, YKJAAEHOTO i3
po6oromasiiem (ct. 14 3axkony Pecnyb6uiku Kasaxcran “IIpo aB-
TOpChbKe mpaBo i cymiskui mpasa” Bixg 10.06.1996 p.; cr. 19 3a-
Kouy Pecny6miku Bipmenia “IIpo aBTOpchbKe mpaBo i cymimKHI
npasa” Big 15.12.1999 p.; ct. 34 3axkouy Pecnybuiku Y36exu-
craH “IIpo aBTOpPCHKE mpaBo i cymiskHiI Ipasa”).

MaiinoBi aBTOPCBKi IMpaBa Ha “cJy»K00Bi” TBOPU CTPOKOM Ha
II’SITh POKiB IIEPEeXOIATH A0 POOOTOHABIISA, SKIIO HOIOBOPOM He
nepeabauenoro iumoro (ct. 9 3akony JIuToBchbKoi Pecnybmaiku
“IIpo aBTOpPCHKE mpaBo i cymiskui mpasa” Big 18.05.1999 p.).

Ha Bimminy Bixg 3akoHomaBcTBa YKpaiHM 3 aBTOPCHKOTO
npasa OiibIIicTh KpaiH y CBOIX HaIliOHAJBLHUX 3aKOHOJABCTBAX
3aKpinuia 3a poboTomaBIeM IIpaBa OyAb-AKKM CIIOCOO0OM BUKO-
pucroByBaTtu “caysK00Bi” TBOpM Ta 3a3HayaTH CBOE iM’dA
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(umasBy) abo BuMaraTu Takoro 3asHaueHHdA (cT. 16 3akony I'py-
3ii “IIpo aBTOpCcHKE mpaBo i cymiskui mpasa” Bix 09.09.1999 p.;
ct. 18 3axony Pecnyb6uaiku Moamosa “IIpo aBTOpchbKe mpaso i
cymiskui ipasa” Big 23.11.1994 p.; cr. 19 3akony Pecnybsiku
Bipmenia “IIpo aBTopchke mpaBo i cymixkui mpasa” Bin
15.12.1999 p; cr. 14 3akony Pecunyoamiku Kaszaxcran “IIpo aB-
TOpchbKe mpaBo i cymiskui mpasa” Bix 10.06.1996 p.; cr. 34 3a-
KoHY Pecny06niku ¥Vsbekucran “IIpo aBTOpCchbKe IIPaBoO i CyMiX-
Hi mpaBa”; cr. 13 3akoumy Asepbalim:xancbkoi Pecnybiairku
“IIpo aBTOpChKe mpaBo i cymimkHi mpasa” Bim 05.06.1996 p.;
ct. 14 3axkony Pecnyb6aiku Tamxurucran “IIpo aBTOpchKe
mpaBo i cymixkui mpasa” Bim 13. 11. 1998 p.), B Toi1 Ke uac
iM’s1 aBTOpa CJOYsKOOBOrO TBOPY TAKOXK IIOBUHHO OyTH 3a3Haue-
HO, SAKIIO Ile MPAaKTUYHO MOJKJMBO, IIPU BUKOPUCTAHHI TAKOTO
TBopy (cT. 18 3akomy Pecnybaiku MoagmoBa “IIpo aBTOpCHKE
mpaBo i cymikui mpaBa” Big 23.11.1994 p.).

TakuM YMHOM, MOKHA 3POOMTH BUCHOBOK, IO OiJBIIiCThL
kpain CHJI Tta BanTii y cBoix HaIlioHAJIbHMX 3aKOHOJAaBCTBAX 3
aBTOPCHKOTO ITPAaBa, BCTAHOBJIIOIOUN ITPABOBUI PEKUM CJIYKOO-
BUX TBOPiB Ta BHU3HAUAlOUYM IPABOBUU CTATyC aBTOPiB CJIyKOO-
BHX TBOPiB Ta iX poOOTOHABIIiB, Ha BiAMiHy Bim HaIlioHAJILHOTO
3aKOHOMABIISA, CTOATh Ha IO3UIIil IIPiOPUTETY 3aXUCTy HeMAau-
HOBUX IIPaB aBTOPiB “cay:k00Bux” TBOpiB. Illogo MaiiHOBUX aB-
TOPCHKUX IIPaB, TO 3apy0isKHiI KpaiHW BM3HAIOTH MPiOPUTET PO-
0oTomaBIA, ajle TaKuil mpiopurerT obMe:keHui y daci. 3a paxy-
HOK IIbOTO [IOCATAETHCA KOMIIPOMIC Yy 3a/I0BOJIEHHI MailHOBUX
IpaB He JHUIlle poOOTOZABIISA, a M aBTOopa TBOPY. Takuit migxin €
XapaKkTepHUM [IJd JOKTPUHU IIPaBa iHTeJIeKTyaJbHOI BIaCHOCTI
KOHTHHeHTaabHOI €Bponu. [oiiabHOo 6y0 6 HOT0 3allO3UUYUTHU
Ta BHECTU BiAIIOBiAHI 3MiHM 0 BiTUM3HAHOTO 3aKOHOIABCTBA 3
aBTOPCHKOTO IIpaBa.

2.7. IIpaBOMOYHOCTi CIIAJKOEMIIiB CTOCOBHO OCOOMCTUX
HeMailHOBHX IIpaB aBTOpa

Opugnuna mpupozga ocobMCTHX HeMalHOBMX IIPaB aBTOpa
OyJa mOCHUTH JeTaJibHO BUBUEHA Ille B PAfAHCHBKHI IIepios.
Came Tomi 3HAMIIIN CBOE MicIlle B IIMBiLIiCTHUYHIN HayIii pisHO-
MaHiTHI migxXoAW Ta KOHIENI[il HI0J0 CHiBBiJHOIIEHHS ITMX
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IpaB MiK c00010, MOKJIMBOCTI UM HEMOKJIMBOCTI iX Biguy’KeH-
HA, il B yaci (cTpokoBocTi um Ges3cTpoxoBocTi) ToImo. OKpe-
MUM MIATAaHHSIM, AKe BUeHi 3auimanaum B Ti uyacu, OyJIO cIamkKy-
BaHHA OCOOMCTMX HEMaWHOBUX IIPAB aBTOpa, a caMe ixX 37arT-
HicTh UM, HABIAKM, HE3ZATHICTH OO IepexoAy B CIAAINUHY,
MeXKi TaKOro MpaBOHACTYITHUIITBA, iX OXOPOHA Ta 3aXUCT ITiCJA
CMepTi aBTOpa, a TAKOXK IiCJsA IIepexXoAy TBOPY B CyCHiJIbHe
Hagbamua. Ili mpobseMu 3aBKAu OyaM AUCKYCIAHMMU, IOAO
HUX BUCJOBJIOBAJIOCS TOCUTH 6araTo AYMOK SK B PaAsHCBHKIi,
Tak i B HaIIi Jacu.

Age, BogHOUAc, HeoOximuo BigmiTuTm, mo Bueni CPCP Ta
YKpainu mopymiyBaau IIi IUTAaHHA JHUINE B IMOOAWHOKUX HAYKO-
BUX CTATTSX, BiAOOBIZHMX PO3IijiaX HiAPYYHUKIB 3 aBTOPCHKO-
ro, CIaJAKOBOTO IpaBa, IpaBa iHTeJEeKTyaJbHOI BJAcHOCTi, a
TaKoK MoHorpadiax, AKki OyJam cIHpsaMOBaHI Ha BUpiIlleHHS
6inbIn 3araidbHUX IpoGiaeM. I DYHTOBHI 'K HOCITLIYKEHHS CIAAKY-
BaHHA aBTOPCHKMX OpaB B YKpaiui Biacyrui. IIpore B Pociii-
cbKill Pemeparrii mpoTAroM OCTAaHHIX POKIB BUEHMMU IIPUIi-
JISIETBCS JOCUTH OaraTo yBaru IIbOMY IIMTAHHIO, HafgBHiI HaBiTb
nucepralitiai gociaimkenua. Kpim Toro, HabpaHHA YMHHOCTI 4a-
cruau 4 IMuBinbHOro Kozexcy Pocilicbkoi ®epepariii, B aAKii
icHye IOCUTH BeJWKa KiJIbKICTH HOPM, CIIPIMOBAHUX Ha BPETyY-
JIOBAaHHSA CHAJKYBAHHS IPaB iHTEJEKTyaJIbHOI BJIACHOCTi, CBij-
YUTH IIPO Te, IO MEBHI HAYKOBi PO3pPOOKM He 3aryowivcsa y BUpPi
IOPUANYHUX TYMOK, a 3HAUIILJIN CBOE 3aKOHOJaBUe 3aKPillJIeHHA.

Bce 1me miagTBepmiKye aKTyaJbHICTh NUTAHHA CHAJKYBaHHS
npaB iHTEJIeKTyaJbHOI BJIACHOCTi, 3aKJIMKA€E M0 HAYKOBUX IIO-
mykis. IIpobGieMa € OOIIMPHOIO Ta Pi3HOCTOPOHHBLOIO, a TOMY
moTpedye CHCTeMHOr0 Ta KOMILIEKCHOrO migxony mpu ii BuB-
yeHHi. ToMy cmpo0yeMo 3yIMHUTHCSI Ha OKpPeMHUX ii acleKTrax,
a caMe Ha MOIJAAAX, IO iCHYIOTh B IOPUAMYHIiN JiTeparypi
100 MOJKJMBOCTI CIIAAKYBaHHsA OCOOMCTUX HEeMaNHOBUX IIpaB
aBTOpa, MEXaxX TAaKOr0 IIPABOHACTYHHUIITBA; IIPABOMOYHOCTAX
CHaJKOEMIIiB, 1[0 BUHMKAIOTH CTOCOBHO IIUX IIPaB MiCJsS CMepTi
CHaKOaBIISA.

TeopeTUYHY OCHOBY TAaKOT'0 AOCIiI:KEHHA MOKYTb CTAHOBUTHU
mpari 3 TUTaHb IIPaBa iHTEJEeKTyaJbHOI BJIACHOCTI Ta CIaJKOBO-
ro IIpaBa, 30KpeMa BueHi-iopucTu AK: B. AHTimomoB, €. DIeii-
mutl, B. [Tosopues, O. Iodpde, H. Paitropoacsrmii, A. HikiToxk,



145

T'Hoceono0ziuni acneKkmu cmMaHo8AeHHA CUCTeMU NPABOE0OL 0XOPOHU
aBmopcvK020 i CYMiNHHUX npaé 6 YKpaini

K. Hamenreunos, E. I'aBpunos, A. Meaysosa, O. IIpoxomneHko,
O. IlasnoBa, 0. 3aika, H. Xamaim Ta iH.

IIpegmeToM po3rasaAy € HacTyIHe IMATAHHS: YU MOXKYThH IIe-
pexomuTyu B CHAIIIIMHY OCOOMCTI HeMalHOBI IIpaBa aBTopa Ta
AKi IIPaBOMOYHOCTI CHaAKOEMIIi Ha0yBalOTh CTOCOBHO ITHUX
mpas?

¥V nusinicTuuHi# HayIli iCHYIOTH Pis3HI IOTJIAAU IITOAO MEXX
TPAaBOHACTYITHUIITBA HPU CHAAKYBaHHI aBTOpchbKMX mpaB. Taxk,
A.C. HikiTiok mpoaHaidyBaB TaKi YOTHPHU OCHOBHI KOHIIEIIIIii:
1) mo cmagKoOeMIIiB IIepexXOonATh BCi IIpaBa IOMEPJIOTO aBTOpa
SAKi BOHM BUKOPUCTOBYIOTh y IIOBHOMY 00Cs3i ; 2) CHaAKYIOThCS
JIUIIe MaifHOBi aBTOPCHKi mTpaBa, ocoO0uCTi HeMaHOBI ITpaBa aB-
TOpa B CIQJAKOBY Macy He BXOJATH, ajie CIaAKOEMIII MalThb
MOJKJIMBICTH OXOPOHATHU NesdKi IIpaBa aBTOpa, HAIPUKJIAI, 3a-
XUIIaTH HEeJOTOPKAaHICTL TBOPY; 3) aBTOPCBHKi IIpaBa mepexo-
OATH K IIeBHUI KOMILJIEKC OCOOMCTHMX HEeMAaMHOBHX i MalHO-
BUX IIPAaBOMOYHOCTEH, 00CAT AKUX BY:KUMI, Hi¥K TOU, AKUH
MaB aBTOp (ciogum MOKHA BimHecTu nyMKy lodde, mpo Te, Imo
oco0ucTi HeMalHOBI aBTOPCHKiI IIpaBa IIOMEPJIOTO IIEPEXOAATH
IO CIIaJIKOEMIIiB Yy YaCTUHi, HeoOXigHi#l masa 3gificHeHHS ycmaj-
KOBaHMX MAWHOBUX IIpaB); 4) CHaAKYyIOThCA, ajle B MEHIIIOMY
00cs13i, TPAaBOMOYHOCTi 3 aBTOPChKUX BimTHOCHH, III0 BUHUKJIA i
He IPUINHUJINCA 0 CMepTi aBTopa'.

fAx sasmauae }0.0. 3aika, B jiTepaTypi TakoK icHye myMKa,
III0 aBTOPChbKEe IIPABO IEPEXOAUTH N0 CIAJKOEMIIIB aBTOpa y
CKJIa[i MafHOBUX Ta 0COOMCTHX (HEMAWHOBWX) MPAaB, MPUUOMY
3 0COOMCTUX aBTOPCHKUX IPaB He CIAAKYEThCA JIUIIEe IPaBO aB-
TOPCTBA, SIKE € HEeBiAUY)KYBaHUM AK 3a JKUTTS aBTOpa, Tak i
micysa fioro cmepti. Yci ok iHImi maifHOBi 1 HeMaliHOBI ITpaBa aB-
TOpa, 3a HEBEJUKUM BUHSITKOM, IEPEXOAATH A0 MOTO cHajl-
KOEMIIiB, OCKIJIbKHK Iepexil y MOPAAKY CIaZKyBaHHS 0OCOOU-
cTux (HeMaHOBWX) TpPaB aBTOpPA HE CYIIEPEUYUTH 3araJbHOMY
MMOJIOXKEHHIO IIPO HEeBiAUyKyBaHICTH 0COOMCTHX IIPaB I'poMajsi-
HUHA, 3 AKAX Iell Imepexis € BUHATKOM®.

! Hukutiok A.C. HacnencrBenHoe mpaBo U HacjencTBeHHbIN mporece / A.C. HUKUTIOK. —
Kumuues: ltunna, 1973. — c. 45.

? Yepenmaxur B.B. IIpaBompeeMCTBO II0 COBETCKOMY IpakgaHckomy mpasBy / B.B. Yepe-
naxuH // Tpyns!l mo rpaxknanckomy mpaBy. — M.: Cratyr (Cepusa: Kmaccuka poccuiickoit
nusuauctuku). — 2001. — C. 407-408.
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HesBarkaouu Ha pi3sHOMAHITTA IOTJVISAAIB IOAO ITiel mpobJe-
MU, 3aKOHOJABeIlb BU3HAE TAaKy KOHIIENI[il0, AKa 3aKpilljieHa B
ct. 29 3axony Ykpaimum “IIpo aBTOpChbKe HpaBo i cyMisKHi
npasa”' (magi — S8akKoOH): y CHAAIUHY HEePeXOmATh MaNHOBI
mpaBa, a ocoOmCcTi HeMallHOBiI mpaBa aBTOpa — He MEePeXOAATh,
ajie cIaJKOeMIII HaO0yBalOTh IPAB 3aXUIATH aBTOPCTBO Ha TBip i
OPOTUAIATH IIePeKPYUYEHHIO, CIIOTBOPEHHIO UM iHIMI# 3mimi
TBOPY, 4 TaKOMK OyAb-AKOMY iHIIIOMY MOCATaHHIO Ha TBip, IO
MOXKe 3aBJIaTH IITKOJIM YeCTi Ta perryTarlii aBTropa.

Aune um e Bgasoio Taka pemaxitia? Mo:xauBo, meii migxia mo-
Tpebye meperasany? CrpoOyeMo PO3TIAHYTH Ie IMUTAHHS, Bin-
IITOBXYIOUYKCH Biff camMoi IOPUAMYHOI HPUPOAU OCOOMCTHUX He-
MaWHOBUX IIPaB Ta TUX IOIJIAAIB, IO iCHYIOTH B JiTepaTypi.

OcobucTi HemMalHOBI mpaBa iHTeJEKTyaJbHOI BJIACHOCTI IIe
Ha3WBAIOTh MOPAJbHUMHU TpaBaMu. BOHU 3aXWIIAIOTH 3B’SIB0K
ocobu aBTOpa 3 MOT0 TBOPOM, HE MAalOTh EKOHOMIUHOTO 3MicTy,
HaJIe’KaTh aBTOPY He3aJIe’KHO Bijf Oro MailHOBHX IIpaB iHTe-
JEeKTyaJbHOI BJACHOCTI.

Y Teopii ocobucTi HeMaHOBI mMpaBa aBTOpa MOIIAIOTLECA HaA
mosuTuBHi i HeraTuBHi. [0 IOBUTHBHUX HAJIEKUTH IIPAaBO Ha
OIPUJIIOAHEHHS TBOPY Ta IIPaBO HA MOro BiAKJIWMKAaHHA (Bixsus).
OcranHe, 0 peui, B YKpPaiHCBKOMY 3aKOHOJABCTBi, Ha KaJb,
He IepeabaueHo, xoua B 6araTboxX KpaiHax cBiTy icHye. Io He-
raTUBHUX HAJEXXUTh IIPAaBO aBTOPCTBA, IIPAaBO Ha aBTOPCHhKe
imM’s1, IpaBoO Ha 3aXUCT pemyTallii aBTopa, IPaBoO Ha HeJOTOpKa-
HicTs, TBOpy. OcTaHHi ABa IIpaBa BBa’sKalOThCSA OKPEMHMH i ca-
MOCTiAHUMMW IIpaBaMu, OJHAK, Y DepHCBKill KOHBEHIIil IIpo
OXOPOHY JiTepaTypHUX i XyHOXKHiX TBOpPiB Ta 3aKOHi BOHU
chopMyJIbOBaHI TaK, II[0 TPABO HA HEJOTOPKAHICTH TBOPY MOXKe
peaJjiisyBaTucsA JUIlle y pasi 3aBHaHHA MIKOAM YECTi Ta pemyTa-
mii aBTOpa, TOOTO IIi ABa IpaBa 3aKOHOLaBIleM 00’emHAaHi B
omHe. 3 TAaKUM MHiAXOAOM Ba’XKO IIOTOAUTUCAH.

HaiiBasKIuBilIM 0COOMCTHM HEMAaWHOBUM IIPAaBOM, AK Bimo-
MO, € IIPpaBO aBTOPCTBa — IIPaBO Ha BU3HAHHS JIIOAWHHU aBTO-
pom TBOpY. BoHO € HeBigmismbHUM Bim ocobucTocTi TBOpPIA, ab-
COJIIOTHUM, IIOPOMKYETHCSI caMUM (DaKTOM CTBOPEHHS TBOPY i

! 3akon Ykpaimu “IIpo aBTOpChKe NpaBo i cyMmi:kHiI mpaBa” B pegakilil 3akoHy
Ne2627-IIT Big 11 sunua 2001 p. // Bizomocti Bepxosroi Pagu (BBP), 2001, Ne43, cr.214.
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He 3aJIe’KUTh BijJ TOro, um 0yJio #10ro ompuIogHeHo. ¥ cT. 6 bis
BepHCbKOI KOHBEHIIIl 3aKpillJIeHO, IO He3aJeKHO Bi MamiHO-
BUX IIPaB i HABiTh IIicJa IX YCTYOKK aBTOP Ma€ IpPaBO BUMAara-
T BU3HAHHS CBOTO aBTOPCTBa Ha TBip. Bim mpaBa aBTOpcTBa
moximHi Bci iHHII mpaBa AK 0coOMCTOrO0 HEeMaMHOBOTO, TaK i
MalHOBOTO XapakTepy.

IIpaBom, siKe HACTiJIbKHU IIOB’sA3aHe 3 IIPAaBOM aBTOPCTBA, IO
He MO’Ke 0e3 HBOTO icCHyBaTHu, € IPaBO Ha aBTOPChKe iM .
ABTOp Mae IpaBo HA 3a3HAUYEHHS CBOTO iMeHi y 3B’SI3KY 3 BHUKO-
PUCTaHHSAM TBOPY, AKIIO Ile MPAKTUYHO MOXKJIMWBO. BiH Moike
BKAa3aTH CBOE CIIPAByKHE iM’s, IMceBAOHIM abo 3po0OuTH BIAaCHUI
TBip aHOHIMHUM.

CuiBBifmHOIIIEHHA TpaBa aBTOPCTBA Ta IpaBa Ha aBTOPCHKE
iM’a gocuTh rIMOOKO JOCIiAMKYBaJIOCh B IOPUANUHIN JiTepaTypi
PagAHCHKOTO Ilepiomy. 3ajie;KHO BiJl B3A€MOPO3TAIITyBAHHS ITUX
ocobucTux HeMalHoOBUX IpaB, H. XamaiMm Kjaacu@ikye mosmirii
BUEHUX 3a TPhOMAa I'pyIlaMu:

1. IIpaBo aBTOpPCTBa € ONHi€I0 3 TPAaBOMOYHOCTEH mIpaBa Ha
aBTropcbke im’a. ITiei mosurnii gorpumyBanuces B.C. AHTHUMOHOB
ra K.A. ®@aeiimiui, 3asHavaouu, [0 IIpaBo Ha iM’dA 1e, B
IepIy 4Yepry, IpaBo BU3HABATHCh aBTOPOM, a TOMY i iMeHyBa-
THCHL ABTOPOM'.

2. IIlpaBo aBTOpCTBa € OKpeMUM Cy0’ €KTMBHHUM IIPABOM.
Take posymimusa mpaBa aBTopcTBa ¢opmyaioe B.A. Jlosopiies,
KU 3a3HAy4ae, M0 IIPAaBO aBTOPCTBa — Ile MPaBO BBAMKATHUCH
aBTOPOM TBOPY, TOOTO IPAaBO, 10 BUKJIIOYAE BU3HAHHSI aBTOPOM
iHmoi ocobu abo irHopyBaHHSA (paKTy AificHOro asBToOpcTBa. A
mpaBo Ha iM’aA — Ile IpPaBo, IO IIOJAraE y IIO3HAUYEHHI Ha
TBOpi, m0 oOHapoAyeThcsa (TOOTO AJaA HEBU3HAUEHOTO KOJia
ocib), imeni asTopa’.

3. IlpaBo Ha iM’sa Mae moXigHMIT XapaKTep IOPiBHSAHO 3 IIpa-
BOM aBTOPCTBa, TOOTO IpaBO Ha iM'sa € 3acoboM peasizamii
mpaBa aBTopcTBa. Tak, €. Bakman ta I. I'piHrosbIT BKasymoTh,
III0 IIPaBO aBTOPCTBA (aBTOPCHbKE iM s) mOeqHYE B cOOi K IpaBo
Ha3WBaTHCh aBTOPOM TBOPY (UMM BaKpiIlIIOETHCSA HAJEKHICTH

! Aurumonos B.C., ®@ueiimun E.A. Asropckoe mpaso / B.C. Autumonos, E.A. ®ieiimmn, —
M.: Toc. usgar. FOpug. aur., 1957. — C. 46-47.

* ITosopues B.A. ABTOpCcKue fieia B cyje: HaydHO-IPAKTUYECKHUil KoMmmenTapuii / B.A. Ilo-
gopueB. — M.: BAAII, 1985. — C. 67.
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TBOPY I[bOMY aBTOPOBi), TaK i IpaBo o0MpaTH CIIOCi0O IIO3HAUEH-
HsA aBTOpCTBA'.

Tumni gocnmimHMKM BimsHAUYaIOTh, IO 3 IIPABOM aBTOPCTBA He-
PO3PUBHO IIOB’sA3aHe IPaBO HA aBTOPCBbKe iM'fA, AKe, IIO CYTi, €
KOHKPEeTU3aIliel0 ImpaBa aBTOPCTBA, OCKiJIbKM aBTOPCTBO OCOOHU
BUMAarae CBOTO IIO3HAYEHHS.

H. Xamaim, gocimimKyoun Ii TUTaHHA Ta 3TiIACHUBIINA TAKy
Kaacu@ikaiio, IPpUEIHYETHCSI A0 OCTAHHLOTO 3 HaBeJeHUX
TBepIKeHb, 1 BBa)Kae, IO IPaBO HA iM'd € HeoOXiTHOIO IIpaBo-
MOYHICTIO aBTOpa [IJIA peajisalil mpaBa aBTOpcTBa’.

3aKOH BCTAHOBJIIOE, IO CHAJKOEMIII He YCIaJKOBYIOTH
IIpaBO aBTOPCTBA Ta IIPABO Ha aBTOpPCchbKe im’sa. BoHu He Mo-
JKYTh HaJeXKaTu KOMHIiN iHmIiN ocobi, KpiM camoro aBTopa, Hi
3a MOro »KUTTHA, Hi micas cmepri, 3a OyOb-aKuUX yMOB. ¥ 4. 4
cr. 423 Ta y u. 1 cr. 425 ITuBinpHOrO KOZeKcy YKpaiHu' Bu-
3HAUYEHO, II[0 0COOMCTi HeMalfHOBi IIpaBa iHTeJeKTyaJ bHOI BJac-
HOCTi € HeBimuy:KyBaHUMMU (3a BUHSTKAMU, BCTAHOBJIEHUMHU 3a-
KOHOM) Ta 6€3CTPOKOBUMMU.

B ropuanuniii jgitepaTypi BHCJOBJIIOBAJNCHL PisHiI mos3uIrii
momo 6esctporoBocti i H. Xamaim, aHamisyiouu Iie OUTaHHA,
OPUBOAUTH, 30KpeMa, Taki:

1. IIpaBo aBTOPCTBA, OJHOTO Pa3y BUHUKHYBIIIN, IIPOJOBIKYE
icHyBaTu, He OyaAyuu oOMe:KeHMM HigKMM TepMiHoMm. BoHo
icHye B oco0i Iioro Hocisi, #ioro cyb6 exkra — aBTopa — i He
JNIIEe IIPOTATOM KUTTS, ajle U IIicJas cMepTi aBTOpa, M0 THUX
mip, IMOKX y CBiIOMOCTI sKHBe IIaM STb IIPO CaMHUM 00 €KT’.

2. IIpaBo aBTOpPCTBA 0GOB A3KOBO Iepenbadyac CBOTO KHUBOIO
HOCisl, OCKIiJIBbKY Ile — cy0 €KTHBHE IIPABO, IO HAJEKUTH aBTO-

! Bakman E., Tpunrossrny M. Asropckume mpaBa xymoxkuukos / E. Bakmas,

W. I'punaronsi. — M: CoBercKkuii Xygo:xHuk, 1962. — C. 24.

* CoBercroe rpaskganckoe mpaso / CmupuoB B.T., Toscroit 10.K., FOpuenxo A.K.
u ap.: B 2 u. — 2-e usx. mgon. / B.T. Cmupsos, I0.K. Toxacroit, A.K. IOpuerko. —
JI.: JIT'Y, 1982. — C. 352.

? Xamaim H. 3micT mpaBa Ha IPOMUCJIOBHUI 3pa30K: 0COOMCTI HeMallHOBI mpaBa iHTe-
nexkTyanbpHOl BiaacHocti / H. Xanaim // IaurenextyanbHa BaacHicTb. — 2008. —
Ne2. — C. 15-18.

* IuBinbHUA Komekce YKpainu. 3akon Yikpaiuum Big 16 ciuma 2003 p. Ne435-1V //
Bigomocti Bepxosuoi Pagu Ykpaiuu (BBP), 2003, Ne40-44, cT.356 (31 3aminamu).
® Paitroponckuii H.A. WsoGperaTensckoe mpaBo CPCP / H.A. Paiiropoackuii. —
M: I'oc. magar. opug. aut., 1949. — C. 142.
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posi. Tomy, aKImo Hemae cy0 €KTa, HeMae i cy0 €eKTHUBHOI'O

mpasa’.
3. ITpaBo aBTOpPCTBA He OOMEsKeHe TePMiHOM, IPHU JKUTTi cam
aBTOP B3aXWIIIa€ CBOE aBTOPCTBO, a IIicJs HOTO cMepTi — cyc-

HiJILCTBO CIigKye 3a THUM, II[00 TBip HOCHB iM’s AificHOTO aBTO-
pa’. H. Xanaim, mociaifuBINM Ie MUTAHHA, OPUETHYETHCA IO
IYMKW, dKa iCHye B IOPUAWYHIN HAYIIi, IO IIicJaA CMepTi aBTO-
Pa OXOPOHAETHCA HE 0COOMCTHH iHTepec UM IIPaBO IOMEPJIOTO, a
CyCHiIbHUY iHTEpec, a TAKOMK IIPUITYCKae, IO IIPaBO aBTOPCTBA
HOCHUTB IOBiUHMII, a He 0e3CTPOKOBUII XapakKTep.

Hificuo, micas cMmepTi cy6’eKTa Horo mpaBo3gaTHICTH, TOOTO
3IAaTHICTh MaTHU IIpaBa Ta 000B’A3KU, IPUIHUHAECTLCI. Y 3B’ A3KY
3 UM BiH BTpayae MpPaBoCy0 €KTHiCTh, TOOTO 3MaTHICTH OyTH
cy0’ekTom mpasa. Ilicas mporo Ti mpaBa Ta 000B’sA3KH, SKi MO-
JKYTh TEPeXOIUTH B TMOPAAKY NIPABOHACTYIHUIITBA, YCIIaIKO-
BYIOTBCA CIIAAKOEMIISIMI, a Ti, II0 HMOB’sI3aHi 3 0C000I0 CIIALKO-
IaBIA i He MOXKYTh OyTH IepelaHi, — IPUIUHAIOTHBCA. Tar
caMo I ITpaBO aBTOPCTBA, AKE € HEBiAUY'KYBAHUM i MOB’A3aHUM
3 ocobucricTio cy0’€KTa, IMepecTae SiATH, AK TLIBKYU BiH HPUIN-
Hs€ CBO€ icHyBaHHs. AJie, Ha HAaIll HOIJIAM, YCUJIY 3a3HAUEHUX
MIPUYUH, TiSTHA IIepecTae JUIle IIPaBo IIOMEPJOT0 BUMAraTyu BU-
3HaHHA Horo aBTopoMm. Came K aBTOPCTBO, TOOTO MEBHUIA
3B’S30K, AKUH iCHye MiK aBTOPOM i TBOPOM, IMOPOIKeHUil (ak-
TOM IOTO CTBODEHHS, HIKyAV He 3HUKAE M IIPOJOBIKYE OXOPOHS-
THCA SK CYCIiJIbHUI iHTepec. SIK chopaBeasnBO 3a3Hayae
II.M. [Iu6y1b0B, aBTOPCTBO TaK caMo 00 €KTHBHE, AK i iCHyBaH-
HsA caMoro o6’eKTa TBOPYOCTi, I caMe TOMY BU3HAETHCSI i 0XOPO-
HAETHCA IIIiCJA CMEPTi aBTOpa, ajie BiKe He AK cy0’ €KTHUBHE IIPaBo,
a AK CyCIILIbHUI iHTepec, 110 moTpedye BU3HAHHA i 3axucTy’.

CToCcOoBHO IIpaBa Ha aBTOPChbKe imM’s, TO BOHO, 30KpeMa
BKJIIOUAE B cebe IIpaBo BUOMpaTU IICEBAOHIM, 3a3HAUaTH i BHU-
MaraTd 3a3HaueHHs IICeBIOHiMa 3aMiCTh CHPaBKHBOTO iMeHi
aBTOpa Ha TBOpPi Ta WOro mpUMipHMKAX IIiJg Yac OyIb-AKOTO

! Hamenrenos K.H. AGCosroTHBIE U OTHOCUTE/bHBIE N300PETATEIBCKHE IIPABOOTHOIIIEHNUS .
Agtoped. guc. mok. op. Hayk. 12.00.03. / K.H. HamenrenoB. — M.: BcecorwosHsrit
3a0uHBIN I0p. uH-T, 1982. — C. 12.

* Hukutuaa M./. ABTOpCKOe MpPaBO HA MPOUW3BENEHUS HAYKH, JIUTEPATYPhl U UCKYCCTBA
/ M.J. Hukuruna. — Kasanb: Kasanckuii yausepcurer, 1972. — C. 134.

* IHTeseKTyasjbHA BJIACHICTH: HaBY. mOciOHMK / 3a pex. Lubyasosa IL.M. — K.:
YxpIHTEI, 2006. — C. 101.
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fioro my0J/riuHOrO BUKOpPHCTaHHS. B XymosKHill siTepaTypi Take
ABUIIE, IK ONYyOJiKyBaHHS TBOPIiB IiJ IICeBIOHIMOM, € MTOCHUTDH
mommupeHuM. AJje, y pasi cMmepTi aBTOpa #oro ocobucTe HeMaii-
HOBe IIpaBoO o0MpaTH IICeBAOHIM, 3TigHO 3i cT. 29, y cnagmiuuy
He IIepexXOoauTh, a TOMY HOCTAa€ ITUTAHHS XTO MAa€ BUPIITyBaTH
yy myOJiKyBaTH TBip y IbOMY pasi Iij mceBmoHiMoM umu 3a-
3HaUaTH cOpaB)kHE im’sa aBropa? Opramisarisa, sxa Oyne ompu-
JIOAHIOBATH TBip, 3BUYANHO K, HEe Ma€ TAaKOro mpaBa, TOMY Ha
MPaKTHUII Ile IUTAHHA PO3B’A3YIOTh cIagKoeMIli aBTopa. TobTo
BOHHU, He OJep’KaBIIM IIPAaBO BUOMpPATU IICEBAOHIM, (haKTUUHO
MOro 34iMCHIOIOTE.

Ha mamr morasjg, e MUTAHHSA Bce K Ma€ OyTH 3aKOHOZABYO
BperyJboBaHe i Mae BUpiIIyBaTHCsS 3aJIe:KHO Big Toro, 4u BU-
KOPHCTOBYBAB aBTOP 3a KUTTSA IIPU OMyOJiKyBaHHI CBOiX TBO-
piB cBO€ cupaB:KHE iM’d, U1 BUOMPAB IICEBIOHIM a00 BUIIyCKaB
iX y cBiT aHOHiIMHO, TOOTO PillleHHA CHAZKOEMIIiB MAa€ BiIIOBi-
IaTH BOJIi IIOMEPJIOTO aBTopa. SIKII0 K TBOPH CIIaAKOAABIISA 3a
JKUTTA He Oyaum omyOJiKOBaHi, TO CIIAaAKOEMIII HE MOXKYTh Y
IIbOMY Pas3i MaTH IIpaBo BUOMpATU IICEBAOHIM UM OyOJIiKyBaTH
TBip aHOHIMHO, a MalOTh BUKOPUCTOBYBATU IPU IILOMY JIMIIIE
CIpaB)KHE iM’s aBTOpa. ¥ pasi AKINO CIagKomaBellb CKJIAB 3a-
MOBiT, B AKOMY 3000B’si3aB CIaJKOEMI[iB BUKOPHUCTOBYBATHU
JIUIle TIeBHUM MHCEeBIOHIM mpu OmyOJiKyBaHHI HOro TBOpPiB 4u
B3araJii JiMine aHOHIMHO iX OIPUJIIOSHIOBATH, TOMi CHaIKOEMIIL
He MaloTh IIpaBa BiJCTYIUTHU Bia Oro OoCTaHHBOI BoJi. Bamkko
BUPIIIUTY NUTAHHA, OiJ AKUM iM’aM OyOJiKyBaTHU TBip, AKIIO
cIagKoIaBellb OJHI TBOPU OMPUJIIOAHIOBAB IIiJ BJACHUM iM’ M,
OIpyri — mijx mceBIOHIMOM, TpeTi — aHOHIMHO, a 3aIlOBiTY BiH
He 3aJuINTUB. ¥ IBOMY pasi AifoTh JuIlle MeBHi cy0’eKTHBHI
dakTopu: BUMI, XapaKTep TBOPY, Yac, KoJix ioro OyJio Hamuca-
HO TOIO, i TOMY Ile¢ IUTAHHA AKUMOCH UYMHOM BPeryJaiOBaTHU
IOCUTH Ba)KKO, a, MOKJIMNBO, B I[bOMY I HeMa HeoOXimHOCTi.

JdyMKy mpo Te, AK MOKHa Oyjo 0 BperyjaioBaTH Iii TUTAHHS
B Pociticekiit @epeparrii, sucsitaioe A.O. Meaysosa i mporo-
HY€ HACTYIIHY NUCIIO3UTHUBHY HOpMYy: “SIKIT0 3amoBiToM He Iie-
pexbaueHo imIe, cIagKOEMIIi MAlOTh HPaBO BUKOPUCTOBYBATU
abo0 [03BOJIATM BUKOPUCTAHHA TBOPY i3 BKAa3yBaHHAM
CIIPaBXKHBLOTO iMeHi aBTopa-cmagKomaBIld abo IIceBAOHiMAa,
SAKUM aBTOP KOPUCTYBaBCA 3a JKUTTA CTOCOBHO BiAIIOBiZHOTO
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TBOPY, 4 TaKOYK MAaIOTh IIPABO PEECTPYBATHU SIK TOBApPHI 3HAKU
Ta/ab0 3HAKM OOCIYTOBYBaHHS OKpeMi hparMeHTH TBOPY (itoro
Ha3By, iM’d JIiTepaTypHOTrO IMEePCOHAXKY, [IUTATY TOII0) 3 METOI
MOMaJbIIOT0 AaHOHIMHOTO BUKOPHMCTAHHA IUX (parMeHTiB y
Takuii cmoci6. Y pasi HeBUKOHAHHA I[iei yMOBu ab0 BOJIeBU-
SABJIEHHSI CIIQAKOMABI[A B 3aIoBiTi, 1Mo 3amiHioe ii, cmagkoe-
Mellb MOXKe OyTM BUBHAHUI IMOPYIIHMKOM OXOPOHIOBAHOTO
mpaBa Ha iM’d 1 cyzomM oMy MOsKe OyTH BiIMOBJIEHO Y 3aXMUCTi
aBTOPCBKUX MAaNHOBUX IIpaB, HAOYTHUX y IOPAIKY CIaZKyBaH-
Hsa. OgHaK MpaBo Ha iM’sA He NMOBWHHO BU3HABATHCS IOPYIIIe-
HHUM, SKIIO0 COaTKOEMIIL IPOJOBKYIOTh aHOHIMHO BUKOPHCTOBY-
BaTHU TBip, AKWUI OyJI0O OIPUJIIOAHEHO 0e3 BKasyBaHHA iMeHi aB-
TOpa 3a Horo Kurra’’.

IIa npomnosunia posBuBae aymky E.II. 'aBpusaosa, axuit
BBajKae, IO “AKIIO aBTOP BHUKOPUCTOBYBaB CBOI TBOPHU IIifX
IceBAOHIMOM abo 6e3 MO3HAUEHHS CBOI'O iMeHi, TO TaKHM JKe
YMHOM MAaIOTh BUKOPHUCTOBYBATHCHA MicJIg CMepTi aBTopa Ti
TBOpU, AKi He OyJu ONpPUIIOLHEHI 3a xxuTTa asropa’. O. Pysa-
KOBa CTBEP/IKYE, IO CIAAKOEMEIlb He MOKe HaJaTu 3Troxy Ha
my6iikariio TBopiB mig cmpaBKHiIM iM’sM aBTOpa, AKIIO 3a
JKUTTS aBTOpa HOTo TBOPHW IIYOJiKyBaJMCsA IIiJ ICeBIOHiMOM i
3roau Ha PO3KPUTTS CBOrO iMeHi BiH He masas’.

O.I1. TIpoKomeHKO IIPOHOHYE HABITHL BHECEHHS TaKHX 3MiH
y3akoHomaBcTBO Pociiicbkoi Pepepamnii: “cmagkoemiii 30-
0oB’sA3aHi He 3MiHIOBATM BCTAHOBJEHUU 3a JKUTTA aBTOpa —
CHaKOJAaBIlS ITOPANOK peasisamnii HeMaiHOBUX OpaB, AKIIO 3a-
MMOBiTOM He BCTAHOBJIEHO iHIIe™*.

Jo ocobucTmx HeMaWHOBUX IIPaB aBTOPa HAJEKUTb TaKOMK
IpaBo Ha HeNOTOPKaHicTh, TBOPY. BoHO o3Hauae, 10 OyAb-saAKi

! MenysoBa A.O. IIpaBoMouusA HACJIETHUKOB B OTHOIIEHWN JUYHBIX HEMMYIIECTBEHHBIX
npaB aBTopa / A.O. MenysoBa // VHTemneKTyanbHas COOCTBEHHOCTh: IPABOBBIE, 9KOHO-
MHUYECKHUe U COollMajbHbIe mpobembl. COOpHUK TPyaoB acuupanToB PTUNC B 3-x uacrax.
— M.: PTUUC, 2003, wacts 1. — C. 160.

* TaspuioB 9.II. Kommenrapuit ¥ 3akoHy 00 aBTOPCKOM IIpaBe M CMEKHBIX IIpaBax /
9.I1. T'aBpusoB. — M.: ®oupg “IIpaBoBas KyabTypa”, 1996. — C. 82.

* PysakoBa O. HacieqHuku Kak CyOHEKTBHI aBTOPCKO-TIPaBOBLIX oTHOImeHuit / O. Pysakosa
// VIHTelneKTyasbHas COOCTBEHHOCTh. ABTOPCKOe IIPaBO M cMeskHbIe mpaBa. — 2002. —
Nel. — C. 2.

* IIporomenxo O.II. HaciemoBaHue NpowsBeNeHUIl JUTEPATYyPHl B aBTOPCKOM IIpaBe
Poccuu: Asroped. guc. .. Kauz. opuza. Hayk: 12.00.03 / O.II. IIpokomenko // Mock.
yu-tr MBIl Poccuu. — M., 2006. — C. 10.
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3MiHM, JONOBHEHHSA, CKOPOUYEHHS TOIIO HE3aJeyXHO Bim Toro,
Yy 3JaTHI BOHM 3aBIaTH WIKOAM decTi abo pemytarlii aBTopa,
0e3 oro M03BOJIy BHOCUTHCA OO TBOPY HE MOXKYThB'. ¥ cT. 6 bis
BepHCHKOI KOHBEHIIil IIPO OXOPOHY JIITepaTypPHUX 1 XYTOMKHIX
TBOPiB BM3HAUYEHO, IO ABTOP MAa€ IIPABO MPOTUAIATUA OYIb-
AKOMY HepeKpyUYeHHIO, CIIOTBOPEHHIO UM iHIIi#i 3MiHiI TBOpy, a
TaKOXK OyAb-IKOMY iHIIIOMY TIOCATAHHIO Ha TBip, 3JaTHOMY 3a-
BIATH IIKOAU 4YecTi abo pemyTarilii aBTopa.

Cr. 439 IIK Vkpainm yBiOpasa B cebe mei#l migxim miskHAa-
POAHOTO 3aKOHOJABCTBA i TAKOMK BCTAHOBJIOE, IO aBTOP Mae€
IPaBO MPOTUAIATH OyAb-IKOMY IIEPEKPYUYEHHIO, CIIOTBOPEHHIO
abo iHmriit 3amMiHi TBOpPY UM OyAb-AKOMY iHIIIOMY IIOCATAHHIO Ha
TBip, IO MO’Ke BaIIKOAUTU UecTi Ta pemyrarmii aBTopa, a
TaKO0K CYIIPOBOMIKEHHIO TBOPY 0e3 #oro 3roau ijrocrparmismu,
nmepesMOBaMM, HicaAMoBaMu, KoMeHTapaMmu Tompo . Cr. 14 3a-
KOHY Ile IPAaBO PO3KPHBAE TAKUM K€ UMHOM:  BHMAaratu sbepe-
JKeHHS ITiJIiCHOCTI TBOpPY i mpoTuiisitu OyIb-AKOMY II€PEeKpy-
YeHHIO, CIIOTBOPEHHIO UM iHIIi#l 3MiHi TBOpy ab0 OyIb-IKOMY
iHIIIOMY ITOCATAHHIO Ha TBip, IO MOYKe 3aAIIKOAUTU YecTi i pe-
myramii aBTopa”.

Bigmosigao mo crt. 29 3akoHy, cmagrkoeMIli HaOyBamOThb
nmpaBa OPOTUIATH IEePEeKPYUYEHHIO, CIOTBOPEHHIO UM iHIIIHN
3MiHi TBOPY, a TAKOXK OyIb-IKOMY iHIIIOMY IIOCATaHHIO Ha TBip,
1[0 MOJKe 3aBJaTy IITKOAM dYecTi Ta pemyrtarii aBropa. TobGTo
BOHU OJIEP/KYIOTh yV CHAAIIWHY IIPABO 3aXWINATH HEIOTOPKA-
HiCTH TBOPY. AJie UM MOKYTH CHAJKOEMII 3MiHUTH, HJOIIOBHUTHU
Yy CKOPOTUTU TBip? Uu MOKYTh BOHHM oOmpaTu ijgiocTpariii mo
TBOPY, AU3alH OOKJAAWHKN KHUTW YW paMKu KaptuHu? XTo
Ma€e 3aXUIMATHU TBIip Bil CIOTBOPEHHS CAMUMM CIATKOEMITAMU?

3BepHeMO yBary Ha cT. 15 3aKoHy, sIKa CTOCYETHCA BIKe
MAaWHOBUX IIPAB aBTOpa i MO AKMX 30KpPeMa BiHOCUTH ITPABO
aBTOpa Ha IIepepoOKy, aJanTallilo, apaH)XYBaHHA Ta iHIII IIO-
mioui smirmm TBOpy. OCKinbKM MailHOBI mpaBa aBTOpa IIepexo-
OATH y CIAAIUHY, TO 3BiICM BUILJIMBAE, IO CIAJKOEMIIi, Ha-
IPUKJIAJ BiIOMOTO TUCHMEHHMKA, MOKYTh BJIAaCHOPYYHO Ilepe-
pobutu iioro TBip abo MO3BOJIUTHU HOTO ImepepodKy. AJie mmpaBo

! IuBinbHUE KOmeKC YKpAiHU: HAYKOBO-IPAKTWYHUN KOMEHTap / 3a pel. PO3POOHUKIB
npoekty I{usinbHOro Kojexcy Yrpainu. — K.: Ictuna, 2004. — C. 308.
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Ha HEJOTOPKAaHIiCTh TBOPY 3axXWUINA€ TBip BiJf CIIOTBOPEHH Ta
iHIMUX mocAradb. A TOMY CHAaIKOEMEIlb, OO SKOTO IIEPEeXOIUTh
MalHOBe IPAaBO Ha IIEePepPoOKy, He HabyBae IOBHOI IOA0 IIHOTO
cBobonu. Maerhca Ha yBasi, 1[0 mpum mnepepobIi He TOBUHHO
BimOyBaTucsA MepeKpydYeHHA UM CHOTBOPEHHS 3MicTy ab0o OCHOB-
HUX IYMOK aBTOpa, a TUM OiJjbllle — 3aBHaHHS IIIKOAUW MOTO
yecTi Ta pemyTarrii.

Hanpukiaanm, AKIo npu agamnTailii poMany 3IiliCHIOETHCS
OPUCTOCYBAaHHSA (IOJIETIIIEHHA) HOTO TEKCTY IJIA TUX, XTO JIUIITE
MMOYMHAE BUBYATHU iHO3EMHY MOBY, TO B Pe3yJbTaTi IIbOTO HOTO
CIOJKeTHA JIiHiA Mae OyTHM BUTPMMAHOIO, BOHA He IIOBHHHA IIepe-
KpyuyBaTucsa 4M cIoTBoproBarucdA. Ilix uac Taxkoi mepepobku
MaloTh JOTPUMYBATHCA TPUHIIUIHN AOOPOCOBICHOCTI Ta po3yMm-
HOCTi, 110 AifoTh y IuBiabHOMY IpaBi. TakuMm umHOM, OCOOMCTE
HeMalHOBe IPaBO Ha HEJOTOPKAHICTH TBOPY OOMEXXKY€e MaiiHOBE
IpaBo Ha MepepoOKYy, aJalTalliio, apaHXyBaHHA Ta iHIIi mogio-
Hi 3MiHU TBOpY.

M. PaiiropoachKuii BBaikae, 110, MOIYCKAIOYM 3MiHU TBOPY
CIATKOEMIIAMHU, KPUTEPieM OI[IHKW 3MiH, AKi BHOCATH CIal-
KoeMmIli (ocobucTo UM 3 HO3BOJY iHINMHX 0ci6), Mae OyTu IUTAaH-
HS IIPO Te, UM € 3MiHU TaKUMU, Ha AKi morogmscsa 6 caM aBTop,
aAx06u BiH O0yB sxkmBuM. Tarkuit BucaoBok M. PaiiropoacbKuii 00-
I'PYHTOBYE IIicJIA aHAJIi3y 3alloBiTYy, B AKOMY CIIaJKOIaBeIllb 3a-
IOBiB CBOIM CIAAKOEMIISIM Yy PIiBHMX YacTKaX CBOE MaiHO, B
TOMY YMCJi i aBTOPCHbKi IpaBa AK Ha omyOJliKOBaHi, Tak i Ha
HeomyOJIiKOBaHi TBOpUW, BOAHOUAC HAJABIIIM CBOEMY CTapIIIOMY
CUHY IIPaBO pemaryBaTH MOT0 PYKOIIMCHI TBOPH, II€pepoOIATH,
TPaBUTU TBOPW AK BUJAHi, Tak i Ti, 1o Buepire 0yayTs my0OJTi-
KyBaTUCH Hicisa foro cmepri'.

Iamoi Touxkum 30py morpumyerhbca F0.0. 3aixka, sKuii BBa-
JKae, 110 CIaJKOEMIlL aBTOpa He HaJexXaTh A0 4YucJja ocib, aAKi
MaOTh IPaBO 3a KUTTA aBTOpPa BHOCUTHU 3MiHM y TBip i Tomy
BOHU He HaOyBalOTh IILOTO IpaBa ¥ Iiciid ¥oro cmepri. Buenuii
TAKOK 3a3Hauae, M0 3MiHM, AKi BHOCATHCA B TBip micasd cMep-
Ti aBTOpa, MalTh OyTH BUIpPaBAaHI He Cy0’€eKTUBHUMU, a
00’ €KTUBHUMY YNHHUKAMU — BUIPABJIEHHS TONYIIMEHUX [TOMU-

! Paiiropoackuii H. HaciieqoBaHne HeMMYIeCTBEHHBIX IIPAB aBTOPA II0 COBETCKOMY aBTOP-
ckomy mpaBy / H. Paitropoackuit // Com. 3akoHHOCTh. — 1956. — Ne2, — C. 17 (C.14-18).
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JOK (haKTOJIOTIUHOTO XapaKTepy, 3MiHA CTaBJIEHHSA CYCIIiJIbCTBA
IO IIeBHUX SIBUII], II0sIBA HOBUX HAYKOBUX TeOpill, peabimiTarmisa
“Boporis Hapoxy” ToIo'.

BuBueHHA MUX Ta iHIMUX TOTJIAAIB Y JIiTepaTypi OO0 MeXX
CHAJKOBOTO ITPABOHACTYIIHUIITBA CTOCOBHO OCOOMCTHX HeMaw-
HOBUX IIPaB aBTOpa J03BOJIIE 3POOMTH BHCHOBOK IIPO HeOOXis-
HicTh BIOCKOHAJEHHA cT. 29 3aKoHY, B AKill 3aKpillyieHO 3a
CIIAAKOEMIIAME IIPABO 3aXHUIMaTH aBTOPCTBO Ha TBip i mporu-
IifATV TIepeKPYYeHHIO0, CIIOTBOPEHHIO YW iHIIiIN 3MiHi TBOpY, a
TaK0K OyAb-AKOMY iHIITIOMY HOCATAHHIO HA TBip, IO MOKe 3a-
BIATH INKOAM YeCcTi Ta pemyralii aBTopa. 3milicHEHHS cIaji-
KoeMIleM “IIpaBa 3axwuIiaTu’ Iepeabdadvae HAsSBHICTHL IEeBHOTO
nopyiieHHs. TepMin “oxXopoHATH” € IIUPIITNM, TOMY IO BiH
mepeabavae He JUIEe 3aXUCT BiJ MOMKJINBUX IIOPYIIeHb, a i 3a-
Oe3meueHHSA caMoi peaJjisallii oco0MCTUX HeMallHOBUX IIPaB IIO-
MepJoro aBTropa. Tak, JOMOBIAIOYNCH 3 BUJABHUIITBOM OIIYO0JIi-
KyBaTu TBip IIOMEPJIOr0 aBTOpa Mif IMceBAOHIMOM (OCKiJIbKM BCi
iHIIi #IorOo TBOPHU, HAIIPUKJIAL, TAKOMK ITyOIiKyBaJIKUCA IIif IICEB-
IOHiMOM), cIagKOeMeIlb 3AiNMCHIOE He 3aXUCT OCOOMCTOTO He-
MaiHOBOTO IIpaBa aBTOpa Ha iM’s, a JIMIle OXOPOHSE Iioro,
CIiAKYIOUM 3a MOro peaJiisallieio Ta HEeIMOPYIIHICTIO BOJII aBTO-
pa. IToromxyioun 3 BUAABHUIITBOM AHOTAIIiI0 YU KOMEHTap A0
TBOPY, MOTr0 ijmlocTpyBaHHA abo AW3aiiH OOKJAOWHKMU, CHAaI-
KOEMIII caMe OXOPOHAITH HEeJOTOPKAHIiCThL TBOPY, a He 3Mmili-
CHIOIOTH 11 3aXHUCT.

Kpim Toro, came TepmiH “OXOpPOHATH’ BUKOPUCTAHO B Y. 2
ct. 439 IIK Ykpaiuu, B aKiii 3a3HaueHo, 110 “y pasi cmepTi aB-
TOpa HEJOTOPKAHIiCTh TBOPY OXOPOHSETHCS 0CO00I0, YIIOBHOBA-
JKeHOI0 Ha Ile aBTOPOM. 3a BiICYTHOCTI TaKOT0 YIIOBHOBaKEHHS
HEJIOTOPKAHICTh TBOPY OXOPOHSETHCSA CIIAaIKOEMIIAMU aBTOPA, a
TAKOMK iHITMMU 3aiHTepecoBaHMMEU ocobaMu’”.

3BepHYBIINCh M0 3aKoHomaBcTBa Pocilicbkoi Pepmeparii, a
came 1o yactTuuu 4 I[MBiIbHOTO KOIEKCY, AKa Habpajga YMHHO-
cti 1 ciunsg 2008 p., MoKHA IOMITHTH, IO I[i IHUTAHHS Bpe-
TryJboBaHi Tam OinbIin metanbHo. Tak, vy u. 2 ct. 1267 3ragaHo-
ro HOPMATHBHOTO aKTa BCTAHOBJIEHO HAcCTyIHe: “ABTOp Mae

! Baika }0.0. Conazkose mpaBo B Ykpaiui: CraHoBieHHs i posBuTox: Monorpadisa. 2-e
Bug. / 10.0. 3aika. — K.: KHT, 2007. — C. 60.
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IIPaBO B MOPAIKY, IIepedaueHOMY [IJs IIPU3HAUYEHHA BUKOHAB-
151 3aI0BiTy, BKasaTu ocoly, Ha AKY BiH IOKJIaJa€ OXOPOHY aB-
TOpPCTBa, iMeHi aBToOpa i HEZOTOPKAHOCTI TBOPY IIicias cBOel
cmepri. Ila ocoba 3xilicHIOE CBOI ITOBHOBa’KEHHS MOBIiUHO. 3a
BiZICYTHOCTI TaKMX BKa3iBOK ab00 y BUNAJAKy BiAMOBU IIpHU3HAUE-
HOI aBTOpPOM 0cOo0OM BiJ BUKOHAHHS BiJIMIOBIiZHUX ITIOBHOBAKEHb,
a TaKOJK IicJisg cMepTi miei ocobu 0XOpoHA aBTOPCTBA, iMeHi aB-
TOpa Ta HEJAOTOPKAHOCTI TBOPY B3MiMCHIOETHCA CIATKOEMIISIMU
aBTOpa, IX MpPaBOHACTYIHMKAMMK Ta iHIIMMHU 3alliKaBJIeHUMU
ocobamnu”'. Ha mam morisaz, YKpaidmi HeoOXiZHO 4acTKOBO 3a-
nosuuuTu nocBim Pocificbkoi Pemepariii y BupimIeHHiI IIHOTO
OUTaHHSI.

Posrasuysiiu ocobucTi HeMaWHOBI mpaBa aBTOpa Ta MUTAH-
HA CIAAKYBaHHSA B I[ill cepi, HeoOXigHO 3a3HAUNTH, IO 3aKO-
HOJABCTBA AeAKUX KpaiH CBITY MiCTATH IMUPIIUHA HEePeSTiK IMUX
npas. Tak, mojbchbKe 3aKOHOZABCTBO OO OCOOMCTHX HeMAaMHO-
BUX IIPAB aBTOPA, KPiM PO3TIAHYTUX, BiTHOCUTH TAKOXK ITPABO
Ha J00pOCOBicHEe BUKOPUCTAHHS TBOPY, IPUHAHATTA PillleHHS
PO mepIlle IIpeCcTaBJIeHHsA TBOPY IyOJaimi, HATISA 3a cIIocoboM
KOPHCTYBaHHA TBOPOoM®. 3aKoHOZaBCcTBO Himeuumnu mnepenpba-
Yae IIpaBo HA BiIKJIMKAHHA TBOPY, 3a AKUM aBTOP MOXKe CKacy-
BaTH IpPaBO HAa BUKOPHUCTAHHS, AKIIO TBip Oijbllle He BigmoBi-
nae ioro nmoraazam®. Ile mpaBo HasWBAIOTH TAKOMK IIPABOM HAa
Bigsus.

OmHak BapTO 3BEPHYTH yBary Ha IIle oJHe HeMalfHOBe IIpaBo,
AKe HAJEeXXUTDh A0 MO3UTHUBHUX IIPAB i € BiKe TPAOUMiNHUM IJIs
0araTb0xX KpaiH CBiTYy, ajle YOMYCh BiJICyTHE B mepejikax 0co-
O0ucTUX HeMaWHOBUX IpaB aBTOpa, IMo MicTaTbesa B cT. 438 1K
Yxpaiuu Ta cr. 14 3akony, a poamiieHe okpemo B cT. 442 ITK
VkpaiHu — 1me mpaBo Ha ONPUJIIOAHEHHS TBOPY. BoHO HaJe-
JKUTH 0 HAWBAMKJIMBIIINX IIpaB aBTOpa, OCKiJIbKHN 3abesieuye
MOJKJIMBiCTh BHPINIIyBATH HHUTAHHS HPO TOTOBHICTH TBOPY IO

! Poccuiickas rasera. — 2006. — 22 nexabps.

? BoiirexoBcbka A. Oco6ucTi aBTOPCHKI IpaBa Ta X 0XOPOHA 34 MOJbCLKUM 3aKOHOM IIPO
aBTOPCHKe IpaBo i cymiskHi mpaBa / A. BoiinexoBchKa // IHTeseKTyanibHA BIACHICTH. —
2005. — Ne2. — C. 25 (C. 20-29).

* Kpasuenko C., Tenemmr C., Masypenrko O. Oxpemi NIHTaHHA aBTOPCHKOTO IIpaBa
Himeuunnu / C. KpaBuernko, C. Tenenuk, O. Masypenko // IHTeneKkTyasbHa BIACHICTB.
— 2004. — Ne4. — C. 23 (C. 21-24).
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mpelcTaBJIeHHA Ha Po3cyd myOJiri, a TaKoK IpAMO 3advimae
oro maiiHoBi iHTepecu'. BiAmoBigHO 40 3ragaHol CTATTi HiXTO
He Ma€ IpaBa omyOJikyBaTu TBip 0e3 3rogu aBTOpa, KpiM BU-
naakis, BcraHoBiaeHux I[K Vkpaimwm ra immummwm sakoHamu. A
TAKOXX TYT BH3HAUeHO, IO 'y pasi cMepTi aBTOpa i0ro mpaso-
HACTYIMHUKY MAaIOTh IIPaBO Ha OIYyOJiKYyBaHHS TBOPY, AKIIO I
He cymepeunTh Boji aBropa . ToO6TO MOXKHA IPUIIYCTUTH, IO
SAKIIIO B 3aIlOBiTi He BKasaHO PO 3a00POHY ONPUJIIOJHEHHS
TBOPY, TO CHAAKOEMIIl yCIaJKOBYIOTH Ile IPaBO, HE 3BaKAIOUU
Ha Te, IO BOHO B Teopii BJIacHe HAJIEXKUTh A0 OCOOMCTUX He-
MalHOBUX IIPaB.

IMuBinbHe mpaBo BU3HAaE, IO OCOOMCTI HeMallHOBI IIpaBa He
mepefamTheAa iHITUM ocobaM, B TOMY YMCJi He CHAJKYIOTHCH.
Ane mpoTH HbOro HPUHIUNY BiKe O0araTo POKiB 3alepedyBajiu
pociticeki nmusimictu. O.C. Iodpde 3asHauaB, 110 0COOUCTI IpaBa
HeBigminbui Big ocobucrocti y Tifi mipi, B AKiii BoHM Bupa-
JKalOTh iHAUBiIyalbHICTE OCOOMCTOCT..., ¥ THX MeXKaX, B SKUX
BOHU II0 iHAMBiAyaJbHICTh He BHUPaKalOTh, 0COOMCTi IIpaBa
IJIKOM MOXKYTh HepemaBaruca®. B.A. IosopiieB BBaskae, II[0 34
aBTOPCHKUM JIOTOBOPOM aBTOD MOJKE IlepeZiaBaTU CBOE MPABO HA
OIIPUIIOSHCHH®,

O. ITaByoBa OOT'PyHTYBaJIa MOKJINBICTE IIePEX0Oay B MOPSAIKY
CIIafKyBaHHSA IIpaBa Ha ONPUJIIOTHEHHSA THUM, IO peaJisalisa
Iiei TPaBOMOYHOCTI 3a0BOJILHAE He TiILKM HeMalHOBi iHTepe-
cu ocobucToCTi, a i MalfHOBiI BUroau (aBTOpa Ta CIAAKOEMIIiB),
a TAKO)X HallpaBJieHa Ha JOJep:KaHHsA iHTepeciB cycmijbcTsa’.
E.Il. TaBpu0B Tako:X BBa’sKae, IO MPaBO Ha OIIPUJIIOIHEHHS
IePeXOAUTh A0 CIALKOEMIIB y IIOBHOMY 00Cs3i’.

Omxe ak 6aummo, IIK Ykpainu yBi6paB y cebe came Taxumii
migXix, cIpaBeaJWBO MO3BOJISIOUN CHAAKOEMIIAM OIPUJIIOIHIO-

! MenpHuKOB M. 3MicT ocoOmMCTMX HEMAaWHOBMX NPAB aBTOPA B aBTOPCHKOMY IpaBi /
M. MenbrukoB // Teopia i mpaxkTuka iHTesexTyanbpHOi BiracHocTi. — 2006. — Ne2. —
C. 38 (C. 35-39).

* Hodde 0.C. Coerckoe rpakpanckoe mpaso (kypc jgexmnuit). T.III / O.C. Uodppe. — JI.,
1965. — C. 51.

% Nosopuer B.A. ITonsarue mckioounrenssoro npasa / B.A. [osopres // ¥Opunnueckuit
mup. — 2000. — Ne6. — C. 32.

* IlasnoBa E. HacregoBanue nnTeIIeKTya bHOM cobcTBennocT / E. IlaBnoBa // 3akom:
JKYDHAJ s feJoBhIX jarogeit. — 2001. — Ne 4. — C. 32 (C. 31-37).

* Taspuios E.II. ITuroBana mpamsa. — C. 127.
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BaTH HeOMmyOJIiIKOBaHi TBOPM HOMEPJIOTO aBTOpPa, BOAHOUYAC 3a-
JIUINAIOYY aBTOPY MOMKJIHUBICTL Ile 3a00POHUTH, CKJIABIIN Bif-
HOBiTHMII 3amOBiT.

IlircymoByoOUM yce BUINleBUKJaJeHe, MOMKHa 3poOUTHU Ha-
CTYHIHi BUCHOBKMU.

1. IIpaBo aBTOpPCTBA, MPAaBO HA aBTOPChKe iM’s Ta Ha Hemo-
TOPKaHIiCTh, TBOPY B CHAAIINHY He mepexoAsaTh. CramKoeMIii
HaOyBalOTh ITpaBa 3axMUIIaTh aBTOPCTBO HA TBip AK CyCHiIbLHUHA
iHTepec, OXOPOHATH HEJOTOPKAHICTh TBOPY, a TAKOXK YCIaIKO-
BYIOTh IIPAaBO Ha ONPUWJIIOJHEHHS TBODY, AKIIO IIe He CyIep-
€UumnTh BOJIi aBTOpA.

2. 3 meroio yaromxernns HopMm IIK Vkpainu Ta 3akoHy, 3a-
nmo3uuynouu nocsix Pociticekoi @enepartii, mponoHyeMo BHECTH
saminu g0 4.2 crt. 29 3akony Ykpainu “IIpo aBTOpchbKe IIpaso i
cyMmiskHiI mpaBa” i BukJacTu il B Takiil pemakmii: “ABTop mae
IpPaBo YIOBHOBAXKUTU 0CO0Y, AKa OyJe OXOPOHATH aBTOPCTBO,
iM’sa aBTOpa Ta HEZOTOPKAHICTH TBOPY Hicjasa oro cmeprti. 3a
BiZICyTHOCTi TaKOro yImoBHOBaKeHHA abo y pasi BiAMOBU yIIOB-
HOBaXKeHOI aBTOPOM oco0uW Bij 3ailicHeHHSA BiAHOBigZHUX IIO-
BHOBa’XeHb, a TaKOK IIicJs cMeprTi 1iei oco6u 0XOpoHA aBTO-
pcTBa, iMeHi aBTOpa Ta HeZOTOPKAHOCTI TBOPY 3IiliCHIOETHCA
CIIAIKOEMIIAMM aBTOPA, a TAKOK IHITMMM 3aiHTEpPECOBAHUMU
ocobamMm”.

2.8. IluraHHa BUABJEHHA ILIATIATY JIiTEePaTypHOTO
TBOPY B YMOBaX PO3BUTKY iH(pOpPMaALiilHUX TEXHOJIOTIiN

OcobucTicTh KOXKHOI JTIOAUHY BUPAKAETHCA B pedyJsbTaTax il
TBOpuoi mpari. CTBoproroun pisHi, KOpHMCHI AadA iHINIMX Ta s
CYCIIiJIBCTBA B I[LJIOMY pedYi, HAIPUKJIAM, KiHOCTPiUKy, KapTu-
HY, CKYJBOTYPY, JiTepaTypHHUI TBip, IIOCTAHOBKY II’ecu, ix
aBTOP PO3PaxOBY€ Ha OTPUMMAHHSA CIIPaBEeIJIMBOI BUHATOPOIM 3a
mpartio Irme 3a KUTTsA. BiH He 3amikaBjieHUA TBOPUTHU OJISI TOTO,
00 mOMEepPTH B BIUAHAX Ta OyTHM BU3HAHUM MOJKJIWBO JIUIIIE
micasa cBoei cmepri, K IIe cTajJocs, HAOpPUKJIaL, 3 BigoMumm
nucbMeHHUKOM OckapoM YauJabIoM, SKOMY HaJeKUTh (pasa:
“HagiTh 6igHicTh MOBUHHA OyTH Kpacupoio”. CopaBeynBa BU-
Haropoja 3a TBOPUYY HIpamio — Ile iHBeCTUIlid y BiuHe Ta IIpe-
KpacHe.
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BogHouac came y Iiif IJIOIMIMHI TBOPYOi MiAJIBHOCTI HEPimZKO
JIIOITyCKAIOTHCS TTOPYIIIEeHHS IIPaB aBTOPiB. ¥ JOKTPUHI aBTOPCHKO-
ro mpaBa OOCHIIKYBaJIHUCA Pi3HI BUAU IIOPYIIEHb ABTOPCHBKUX
npas. PyHIaMeHTAIBHIMU POOOTAMHU 34 III€I0 TEMATHKOIO € IIpalli
BiIOMUX HAYKOBIIiB, B TOMY YMCJi ITUBLJIIiCTiB JOPEBOJIIOIIiTHOIO,
pagsHCBKOTO Ta cydacHoro mepioziB: B.f. Iomaca, O.C. Iodde,
B.I. CepebpoBcbroro, I'.®. Illepmenesuua, E.II. 'aBpuiosa,
M. Jlinmuk. B.C. [Ipo6’saska, C.O. I'moroBa, B.B. KonoBasenka,
JI.T'. Makcumona, A.Il. IlankeeBa, I.M. PaccosoBa, A. Cepro,
0.0. IlIredan Ta iHITHX.

IIpore y manux poboTax HeJOCTATHBO AOCJiIKYBaJIUCH IIH-
TaHHS OCOOJIMBOCTI BUABJEHHS IIOPYIIIEHb aBTOPCHKHX IIpPaB
3a YMOBU BUKODPHCTAHHS TBOPiB B iH(popMaIiiiHMX Mepekax,
HanpukJan IarepHer. Tomy momisibHMM, Ha HAI IOTJAIL, €
IOCJIIIKeHHA iCTOPUYHOTO acueKTa BUHNKHEHHS Ta IOIIUPEeH-
HA mJariaty, SK OJHOTO 3 NOPYIIeHb aBTOPChbKUX mpas. [o-
IiJIbHO POBTJIAHYTHU i BUKOPHUCTAHHA CIIOCO0iB OXOPOHU Ta 3a-
XUCTY JiTepaTypHUX TBOPiB Bij miariaty B eJIeKTPOHHOMY ce-
pPeroBUIIi.

BusHnaueHHs OCHOB8HOz0 nonammasa naaziam'. Y 3axoni
Vipaiuu “IIpo aBTOpChKE IIPaBO Ta CyMiskHI mpasa”® (mami —
3akoH) y ct. 50 maeThcA TaKe BM3HAUEHHS ILIariarty: “ompu-
JogHeHHA (omy0JiKyBaHHSA), ITOBHICTIO a00 YaCTKOBOTO, UYKO-
ro TBOPY IIiJ iMeHeM ocobu, sKa He € aBTOPOM IILOT'O TBOPY .

¥V daxoBiit giTepaTrypi miaariaT BUBHAYae€TbCA K HEI03BOJIE-
He 3aIll03WYeHHSA, BiITBOPEHHS UYKOTO JiTepaTypHOTO, XY-
IOKHBOTO a00 HayKOBOTO TBOPY (4YM HOro YacTHMHM) MiZ CBOIM
imenem abo IICeBIOHIMOM, He CyMicHe AK 3 TBOPYOI IifAJbHI-
CTI0O, TaK i 3 HOpMaMu MOpaJji Ta 3aKOHY, III0 OXOPOHAE aBTO-
pchKe mpaso®.

HOasa OGigbIT TOYHOTO POBYMiHHSA HaBEAEHOTO BU3HAUYEHHS
PO3KPHUEMO CYTh IIOHATH “Hem03BoJIeHe”, “3amosuueHHa’”, “Bin-
TBOPEHHA .

! Big saT. plagio — “Bukpagaw”.

* 3akon Ykpainu “IIpo aBTOpchKe mpaBo i cymiskHi mpasa” B pegakiii 3akony Ne2627-111
Bix 11 gunua 2001 p. // Bigomocri Bepxosuoi Pagu (BBP), 2001, Ned3, cr.214.

* IHTeJIeKTyaJbHA BJIACHICTH: CJIOBHUK-AOBigHUK / 3a sar.pex. O.I]. CBATOIbKOTO. —
y 2-x r.: T.1 ABropceke mpaBo i cymikHi mpaBa / 3a pen. O.[l. CearombKoro,
B.C. Ipo6’s3ka. — VYraag.: B.C. Ipo6’sa3ko, P.B. [Ipo6’asko. — K.: BugaBuuuunii dim
“Im ¥Ope”, 2000. — C. 157.
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Hedossonene — sKe He MOKHA TO3BOJIUTH, CXBAJUTH, SKeE
3aCJIyroBy€ Ha OCY[: HeIOIlycTHUME' .

3ano3uieHHs — mepeiiMaTu 10 HeOyIb, 3aCBOIOBATI, POOU-
TH CBOIM HaZO0aHHAM’.

BiomeopeHHss — BUTOTOBJIEHHSA OAHOTrO abo 6inbllle mpuMip-
HHUKiB TBOpPY®.

Hasenemo Ie ofHe BU3HAYEHHS IIOHATTA naaziam' . ILnariar
— BHJIaya Yy,KOTO TBOPY 3a CBiil abo0 HesaKOHHE ONyOJIiKyBaHHS
Yy»KOro TBOPY IIiJ CBOIM iMeHeM, JiTepaTypHe BUKPAJeHHs'.

Buxogauu 3 Bu3HAUEHb, Y3ATHUX 3 PiBHUX OKepeJs, MOKHA
3poOUTH BHUCHOBOK, IO CYTh TAKOTO SABHUINA, AK ILjariat — Ie
BUKPAaJeHHA Pes3yJbTaTy iHTeJIeKTyaJabHOI IIparli.

Icmopuko-npasosuil ananiz possumky naaziamy. 3 MOMEHTY
BUHUKHEHHS Pe3yJIbTATiB TBOPYOI mIpali, BUHUKJA ¥ MOMKJIU-
BiCcTh IX IpPUWBJIACHEHHSA BCyIleped Oa’KaHHIO aBTOpa. 3 YacoM
3MiHIOBaJiach (popMa BUpPaKEeHHsS TBOPiB: BiJ HACKaJIbHUX Ma-
JIIOHKIB [0 TVIMHSAHUX AOIIEYOK, BiJl maIipycy [0 HepIimx pyKo-
MMUCiB, BiJ ImepINX APYKOBAHUX KHUT IO €JeKTPOHHUX IIyOJiKa-
i, aJjie TBUIIe 3alIO3WYEHHS PEe3YJIbTATiB YYsKOI TBOPUOI mparri
auinajiocsa. EBosroriiHa smina ¢opM BUPaKeHHS TBOPIB CBOEIO
Yeprow o0yMOBJIIOBAJIa IIBUAKE MOIIMPEHHS TAKOT0 HEraTUBHO-
ro ABUINA, SAK ILJariaT, a TaKoXX PO3BUTOK Ta YIOCKOHAJEHHS
crocobiB 3aM03MYEeHHSA Pe3yJabTaTiB TBOPUOIL IIparli iHIITKUX.

3rifHo 3 iCTOPMYHMMEU JAaHUMU TPoOJeMa HeIpaBOMipHOTO
BUKOPUCTAHHA JIiTepaTypHUX TBOPiB, B TOMY YMCJIi i miariary,
icuyBaJja e 3 gaBHixX uaciB. Bimomuii ¢imocod I. Kaur, 3a3Ha-
yap: “HaBiTh mimariar, axuii 34iliCHIOE aBTOP BiJHOCHO ITOKifi-
HOTO, X0Ua Ile i He IIAMYy€e HOro 4YecTi, a JINIlle BUKPAJJa€ YacT-
Ky Iiei decTi, Bce K 3 MOBHUM IIPAaBOM KapaeThbCA AK IMKOAA,
3aBLaHa JIOIUHI"®.

H. Jlinnmmk Ha cToOpiHKax CcBOel mpalli HaAaBOAUTH AYMKY
M.-K. Jloxku, aKwuii, po3rasagaloyy NMUTAHHA NP0 BU3HAHHSIA

! BeJuKUi TAYMauyHUM CJIOBHUK CyYacHOI YKpaiHChbKOI MOBH (3 Hofar. i momoB.) / YKaaf
i romos.pexn. B.T. Bycen / B.T. Bycen. — K.: Ipnias: BT® “Ilepyn”. — 2005. — C. 756.
* Tam sxe. — C. 415.

* IaTeneKTyanbHa BiacHicTh: CiaoBHuk-mosiguuxk. — C. 68.

* OsxeroB C.H. CroBaps pycckoro sizbika: oK. 57000 cioB [moz pex.fokT. drutosor. HayK, Ipod.
H.IO. IlTeenosoii] / C.1. OxeroB. — 15-e usn., crepeoruni. — M.: Pyc. 3., 1984. — C. 459.

* Nmmanyuin Kaur. Counnenus B mectu Tomax. Axagemus: uayk CCCP Uncruryr duiro-
copuu / U. Kaur. — M.: MsgareabctBo CounuasbHO- SKOHOMUUYECKOHN JHUTEPaTypPhI
“MBICJIB”, 1963. — Tom 4, u. 2. — C. 212.
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oco0MCTOro HEeMaWHOBOrO IIpaBa, 3a3HauaB: “PumMcbKki aBTOpHU
po3yMiau, 3 iHmIoro GOKy, Te, IO ONPMJIIOIHEHHSA I BUKOPHU-
CTaHHS TBOPY 3auimae AK iX iHTeJeKTyasbHi, Tak i ocobumcTi
mpaBa. ABTOPOBi HajzaBajacA MOMKJMBICTHL NpUIMATHU PillleHHS
100 ONMPUJIIOAHEHHSI CBOTO TBOPY, a ILJariaT pi3Ko 3acymI:Ky-
BaBCS CYCIILIBHOIO JYMKOIO”’,

¥V VII xuusi tpaxrary Berpysia “IIpo apxiTexkTypy” posio-
BiaeThcsa mpo JiTepaTypHi 3MaraHHs, IO IIPOBOAUJINCS B aH-
TuuHitn Anexcanapii Ha uecTh AmossoHa i Mys. Cymzgsa sma-
raHHs, rpaMaTuK ApucrodaiH, IPUCYIUB HATOPOAY OajeKo He
KpaiioMy nucbMeHHUKOBi. Ha muTaHHS Ipo MOTHBU IOAiOHOTO
pimenuasa ApucrodaH BiAOBiB, 110 BCi iHINI yuyacHHMKM 3MaraH-
HsA HAJAJIX TOYHI KOIil 3 TBOPiB iHIIMX aBTOpPiB®.

B icTopii icHyIOTH IpUKJIaIM, KOJU IIPUCBOEHHA YMiX0OCh pe-
3yJbTaTiB JIiTEepaTypHOI TBOPYOCTiI He BBA’XKaJIOCh UMMOCH Ta-
HeOuuM. ¥ Pumi B I cr. H.e. ogHa ocoba Ha im’a PineHniin su-
naBaB Bipmri Mapiriasa, Bitomoro Ha TOIf yac IoeTa, 3a CBOI.
OOypeHuii 1moeT MOPiBHAB IIyOJiKallito Bipia 3i 3BiJIbHEHHAM
paba, a MIPUCBOEHHA TBOPY iHIIOI 0C000I0 — 3 BUKpPAJEHHAM
IIBOTo paoda.

VY XIX cT. He OyJI0 aMOpPaJIbHUM IIepepoOIaATH uysKi Bipiri, a
IOTiM BHUIaBaTH ixX 3a BJjacHi. BaskaioTh, 1o ¥ Benukuil Illexc-
Oip 3amo3WYMB B IHITMX aBTOPiB CIOXKETH MaiKe BCiX CBOIX
m’ec. Hasite BepronsT BpexT, crBopiotouu m’ecy “Tpboxrpo-
I10Ba omepa”, BUKOPUCTaB TBip ¢paHIysbKoro moera ®pancya
Bitiona. ¥ 1930 p., micaa mokopiB y miariati, BiH 3MyIleHU
OyB mDOZATH OO HOBOTO BHUIAHHS I[LOI'0 TBOPY HACTYIHI PASKI:
“BepiTes cobi 3Bimcu Bce, 110 BaM ITOTPiOHO. I Telk melmo saro-
3UYMB...”%.

Omue 3 MpUKJAAiB ILIariaty Ha modyaTky XX CTOJITTS CTO-
CYEThCS TOIMYJIAPHOTO Ha To¥ uac Banmbey. C.B. I'purop’es mpu-
BJIACHUB aBTOPCTBO Ha Bimomuii Baabc “Ha comxax MaHBUKY-
pii”, 3sBUHYBaTHUBIIN AiICHOTO aBTOpPA IIboro Basibey Lo Ilar-

! Jlunumuk . ABTOpcKOe mpaBo M CMeXHbie mpaBa / Ilep. ¢ ¢p.; mpexucioBue
M. ®eporosa / . JIunuuk. — M.: Pagomup; Usgareascreo OHECKO, 2002. — C. 27.
* Bummuesernkuit JI.M., HWsamos B.U., Jlesun JI.I'. ®opmyna mpuopurera:
BosHuKHOBEHNEe U Pa3BUTHE aBTOPCKOTO M maTeHTHoro mpasa / JI.M. BuinneBenxwuii,
B.U. IBanos, JI.T. JleBun. — Jlenuurpazg, 1990. — 205 c.

* [Lnaruat B auTeparype. I[Ipemus 3a miaruar. [DIeKTpoHHLIH pecypc] / YaAuBUTeIbHEBIE
ucrtopuu U3 rayouHbl BpemeH. Pesxum mocryma: http://www.bilimdon.uz/?cat=17
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poBa y miaariati. ¥ KutoMupchbKiii raseri “Bosuun” Gyia Ham-
PyKoBaHa 3aMiTKa Takoro amicty: “B MocKBy Bbhlexas KalleJb-
MelicTep KasaHCKOTo KaBaJjepuiickoro moaka C.B.I'puropnes
I BOCCTAHOBJIEHUS CBOMX ABTOPCKMX MHpaB Ha IOMYJIAPHBIN
Basmbc — “Ha comxkax Maubu:kypun”. IlnarmaTopom siBiaseTCs
"Hekuii r. IllaTpoB, nmpuBJeUeHHBIH I'. ['PUTOPBEBBIM K YT'OJIOB-
HO# oTBeTCTBEHHOCTI ',

3 HaBeJeHMX IPUKJALIB IJariary B pisHi mepiogu icHysam-
HS JIOACTBA BUIHO, IO PaHillle IjariaTy Oigasaraju B OCHOBHO-
MYy JIiTepaTypHi, XyZ0:KHI TBOpU Ta TBOpM MucTrelTBa. IIpoTe
CHOTOJHI IIJIariaT OTPMMAaB CBOE IIOMAJIbINIE PO3IOBCIOMMKEHHSA i
Ha cepy HAYKOBUX TBOPIB.

ITpuumny, yepes AKi 3MIMCHIOETHCA ILIATIAT IOA0 XYAOMKHD-
Or0 TBOPY Ta TBOPiB HayKu, pisHi. MeTomw miariaty Xymo:KHb-
Or'0 TBOPY € OTPMMAHHSA CJIABU Ta MaTepiaJibHOI BUHATOPOIU 3a
paxyHOK mpaili ixmoi ocobu. Mera miariaTy HayKOBOTO TBODY
OinbIN TpHBiaJbHA — BUIIPABAAHHA BUTPAUYEHUX OIOIKETHUX
KOMITiB a00 KOIITiB 3aMOBHHKA IILIAXOM IPHUBJIACHEHHS pe-
3yJbTATIB UyKOl iHTeJIeKTyaJIbHOI mpari. ¥ aaHoMy BUIAIKY
mariaTopa He CTiJIbKM I[iKaBUTL IIPUBJIACHEHHSA UY:KOI CJIaBU
(xoua, 6e3yMOBHO, TaKi BUIAAKU iCHYIOThb), CKiJIbKM BUKOPU-
CTaHHS OTPUMAHOTO IHIIMM HAYKOBOTO pe3yJbTary. Aje B
Oyab-AKOMY pasi, 3a MJOKTPHUHOIO CYYacCHOTO aBTOPCHKOTO
mpaBa, ILjIariaT — Iie IMOPYIIeHHA HeMaliHOBUX (IIpaBo Ha iM’s)
Ta MallHOBMUX (IIpaBO HAa BUHAropoAy) IIpaB aBTOpAa.

Benyum mMoBy mpo miariaT y HayKoBii cdepi, ciain 3asHauu-
TH, IO HOT0 BUKOPUCTAHHSA IIPM HAIMWCAHHI OuUcepTaIiliHUX
po0iT?, HAyKOBUX cTaTell Ta 3BiTIB € HEXTYBAHHAM HAYKOBOIO
€TUKOI0 CAMHMU HAYKOBIIAMIK®.

Ax sasmauae O.C. ITomosuu, BigmoBigHUII piBeHbL HAYKOBOI
€TUKHU BKJIOYAETHLCSI B IOHATTS iHHOBAIiNHOI KYyJIBTYpH, SKa
CBOEI0 UEProl € CKJIAJO0OBOI0 iHHOBAIIHOTO IIOTeHIlialy, IO

! U3 ucropun Basbca «Ha comkax Mampwrypum». Peskum mocrymy: http://retro.sam-
net.ru/phono/onesong/na_sopkah.htm

? YV 3akoni Ykpainu «IIpo HAyKOBY i HAYKOBO-TeXHIUHY AiANBHICTE» BKA3yETHCA IO BUE-
HUI Npu 3[ifiCHEHHI HAYKOBOI, HAYKOBO-TEXHiUHOI Ta HAYKOBO-IEeJAroTivHOl JifAIbHOCTL
3000B'I3aHUI: [OAEPIKYBATUCSA ETUYHNX HOPM HAYKOBOTO CIIIBTOBAPMCTBA, MOBAMKATU
paBoO HA iHTENEKTyaJIbHY BJIACHICTH.

® Bakon Vkpaimu “IIpo HayKOBY i HAyKOBO-TeXHIUHy MisAJbHICTL” B pefakiii 3akoHy
Ne284-X1V Bix 1 rpyzusa 1998 p. // Bigomocti Bepxosuoi Pagu Ykpainu (BBP), 1999,
Ne2-3, c1.20 (31 sminamu).
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XapaKkTepusye PiBeHb OCBITHHOI, 3araJbHOKYJIBTYPHOI Ta COILi-
aJIbHO-IICUXOJIOTiUHOI IIiATOTOBKM 0CO0M i cycHiJbcTBa B IIiJIO-
MY IO COIPUUHSATTS Ta TBOPYOTO BTiJIEHHA B JKUTTHA ifel pO3BUT-
Ky eKOHOMIKM KpalHM Ha iHmHoBamiiinmx sacazax'. OTske, mia-
riaT y HayKOBHX TBOpPaX CTOCYETHCA HE TiJIBKW HOPYIIIEHHSA
aBTOPCBKUX IIPaB Ha TBip, a TAKOXX € 3HAPALIAM 3HAYHOTO
3HUKEHHS aBTOPUTETY i HOBipM O HAyKW B HAIIIOMY CYCIIiJIb-
CTBi, a Ie pOoOUTHh HAYKY MEHII JKUTTE3JATHOIO B CYy4aCHOMY Cce-
PeIoBHIIIi.

Hlnaxu eusasaennsa naaziamy. OgHielo 3 0co0JIUBOCTEN BU-
SABJIEHHA ILJIariaTy Ha PaHHIX eTamax PO3BUTKY JIIOJICTBA OyJia
YCKJIAAHEHICTh IIHOT0 IIPOIlecy uepes oOMerKeHi MOYKJIMBOCTI aB-
TOpa MPOCJIiIKYBAaTH JOJII0 CBOiX TBOPiB. Hampukiazn, oOMexkeHa
KLJIBKiCTh IPUMiPHUKIB TBOPY, CTBOPEHUX IIIJISIXOM PYKOIIKMCHO-
ro KOITIilOBaHHA HEBiZIOMO M, KMM Ta KOJY. [HIIIUMU CJIOBaMH,
IIPOKMBAIOYN B IIEBHIA KpaiHi, aBTOp MaB AysKe Majy HMOBIip-
HiCTh Ai3HaATHCS IIPO 3aII03MUYEHHS MOT0 TBOPY B iHININ KpaiHi.

Ha crorognimHi#i geEb PO3BUTOK iH(MOpPMAIIAHUX TEXHOJIO-
rifi, 3 0gHOTO OOKY, JAa€ MOYKJIUBICTH IIIBUAKOrO 6araTopasoBOro
BUKOPUCTAHHA TBOPY ((doTorpad)yBaHHSA, KOUiIOBaHHSA, CKAHY-
BaHHA, 1 HApeITi, PO3MOBCIOMKEeHHA B Mepe:ki [mTepuer), a 3
iHIIIOTO — CTBOPIOE YMOBM [JIsI MIBUAKOTO BUABJEHHA ILIaTiaTy.
SIkmio pamimie aBTOp Mir He 3goragyBaTHCS IIPO HEIpaBOMipHEe
BUKOPUCTAHHS HOT0 TBOPY, TO TeHep IPUXOBATHU Ied (arT mo-
cUTH CKJamHo. Hampukiazm, AJas IbOTO JOCTATHBO HabpaTw xa-
PaKTepHUI BUCJIIB 3 TBOPY, AKUH 3a IIiJ0O3POI0 aBTOpPa BUKOPHU-
cTaHmuii maariatropom, B IHTepHeT-moMIyKOBili cucremi Google.

IIpu BuaABJIeHH] njariaTy B JIiTepaTypHUX TBOPaX HAyKOBOT'O
XapaKkTepy HeoOXiHO BpaxOBYBATU BifMiHHOCTI mpUTaMaHHOTO
iM HayKOBOT'O CTHJIO BUKJIAMeHHA iH(opmaIllii Big XyJToKHBOTO
CTWJIIO JiTepaTypHUX TBOPiB. OCHOBHUMU XapaKTePUCTUKAMU
JiTepaTypHUX TBOPiB HAYKOBOIO XapaKTepy €: sICHICTb i mpe-
METHiCTh TJAyMaueHb, JIOTiUHa IIOCJiJOBHICTBH i TOKas30BicThb
BUKJIQAY, apTyMEHTAIlifd Ta MIePeKOHJIUBICThL TBEPIKEHbD.

HaykoBuii cTuib JiiTepaTypHUX TBOPiB m0o306aBJIeHUII O3HAK,
AKI € XapaKTepHUMU [IJA JiTepaTypHUX TBOPIB XYAOKHBOTO

! Tlomosuu O.C. HaykoBo-TexXHOJIOTiUHA Ta iHHOBAIiliHA MOJITHKA: OCHOBHI MexaHizMu
(dopmyBaHHS Ta peasisamii / mixg pex. A-pa eKoH.Hayk, mpod. B.A. Manumskoro /
0O.C. IlonoBuu. — K.: ®enikc, 2005. — C. 209.
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xXapakKTepy, a came: o0pa3HOCTi, IIOETUYHOTO JKUBOIUCY, 300pa-
JKYBaJIBHOCTI, excrpecii. Came uepe3 HaABHICTL TAKWX O3HAK
XYAOXKHI JiTepaTypHi TBOpM 3HAUHOIO Mipoio IepefaioTh iHIU-
BimyasbHiCcTL aBTOpA.

VY Tabuaumi 1 HaBegeMo IMPUKJIAL BUKOPUCTAHHSA HAYKOBOTO i
XYAOKHBOTO CTHJIIO JIiTEPATyPHOr0 TBOPY AJS OMHKCY OOHOTO i
TOTO 2K 00’€KTa.

Tabauus 1
IIpukiamg BUKOPMCTAHHA HAYKOBOTO TAa XYTOKHHOTO
CTUJIIB [IJI JIiTEpaTypHUX TBOPIB

Kyanmwirt oo Temy el cmme ey
o EL ST Lidpeon (maT. Befle)  Lespeia | oermsrpe Leriuli)
Eerpissemus, Fepizesnen, | Fepess — mffemimima = aepemnie nepin Hoadsiom
I H. IS SPRTU, WauaHuaH e ae G # cesyse Sepen. Bepea 6
napemi Teal TR DEpeEIOm WAC BNt Kdip 1 RTHIDE THPDSITTIRTIC
EiTPIERE o poIE T afn moErvesTia  mrTimeed Depeia  dopismaereaa
Tl i tH g s CIJUAHRMT  THPUILIRL  ailiHHTR] B IRy TR
w IPEOaY § EVIORK. Appenmmo depess oamopiom IE TI0m = SFIoEi, Dom
1 un rA e SUiRE KTILCE, UCSLSE SMIKNU LSy IELUWC U
Efe MDY B JODDAK | DAl Depet) B TeMIDDATTPY 2 BODOCCTE, Mo
L TCIBOERTE 5 POPOCOMEE

IIpu BuaABMeHHI maariaty ciaig Opatu Ao yBaru Tout (akr,
110 BiH MOKe OyTH He TiIbKH “OpAMHUM”’, a i 3aByaJbOBAHUM.
HaBenemo Bu3HAUEHHSA ITUX HTOHSATH.

IIpavmuii miaariat (BigKpuTuii) — Iie IpsAMe BigTBopeHHS (Bi-
IoOpakeHHsA) UYsKOro TBOPY abo Iioro 4acTWMHU IIiJ CBOIM iMme-
Hem. Hampukian, y 3BiTi gepsKaBHOIrO IIiAIIPUEMCTBA IOAO MHif-
TOTOBKHU CIIEIiaJIbHOI IIPOrpaMy CUCTEMU BJOCKOHAJIEHHA KaJpiB
y rajgysi yIpaBJIiHHS, IPOEKTYBAaHHS Ta BUPOOHUIITBA B SIKOCTL
Ppo3pobieHol i MpoBeAeHOl mporpaMu 0yJI0 BUKOPUCTAHO B IIOBHO-
My o0csA3i TBip iHIIOI ocobu Oe3 3asHaueHHs ii AK aBTOpA.

3aByaJbOBaHUMU IJariaT MoJATaEe y TOMY, III0 TeKCT TBOPY 3a-
3HAE HECYTTEBUX 3MiH IIJIAXOM 3aMiHW OKPEMUX CJiB Ta BUpa-
3iB ix cumHOHiMiuHMMU aHajgoramu. IIpum oMy opma TBOpPY B
mizomMy He 3MiHIOeThcs. Hampukian, opuriHalbHUII TEKCT
TBOPY HacrymHuii: “IllepeHru apecToOBaHHBIX TSAHYJUCH CJIOBHO

! JI. 3a6amra. Bipm “Bepisonska” / Pexum mocrymy http://www.lib.ua-

ru.net/inode/6636.html
* Jlebenesa E. 1., Bypryuosa E.M. Pess6a mo nepesy / E.U. Jlebenesa, E.M. Bypryuosa.
— M.: Usx-8o 000 "Agemant”, 2005. — 120 c.
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IBa cepbIX 3a00pa M3 MOCTABJIEHHBIX B PsJ M3HOIIEHHBIX IIIIIAJ.
Bechopmenuoi Oblia MeITKoBaTas ofekaa, 0echopMeHHBIMU
KasaJIiCh OAyTJOBaThie Jauila”’. A Temep HaBeIeMO TEKCT TBOPY
miariaTopa: “...BBIILJIa TPYIOAa 3CICOBIEB U ABUHYJACH BIOJb
IIIepPeHTH ILJIeHHBIX, KOTOpas TAHYJIACh CJIOBHO CTaphblil IMOCepeB-
muii or BpeMeHu 3ab6op. BechopmeHHOI ObLIa MEITKOBaTAasd
omesxIa, 6ec)OPMEHHBIMY KAas3aJIMCh OAYyTJIOBATHIEe Juita’'.

3 po3BUTKOM iH(pOpPMAaIiHHMX TEeXHOJOTIN M0 Bi3dyaJlbLHOTO
BU3HAUEHHSA ILJariaTy IIJIAXOM IIOPiBHAHHS TEKCTiB ABOX TBO-
piB momaiuchk i TexHiuHI cmocobu, AKi mMOJAraioTh B aBTOMATHY-
HOMY IIOPiBHSIHHI €JIEKTPOHHOI'0O TeKCTY 3 0a300 JaHUX iHIIHUX
TekcTiB. Hampukiazx, Taka cucreMa y BUTJIALL KOMII IOTEPHOL
OporpaMu BUKOPHCTOBYEThCA IIPU IepeBipii Buoio aTecraiiii-
HOIO KoMiciero YKpainu aBTopedeparTiB AucepTaIlliiHIX POOiT.

Iarkonu BcTaHOBIEeHHA (haKTy 3al03WUYEHHSA BUKOPUCTAHHSA
YYIKOTO TBOPY HEAOCTATHLO MJisi BU3HAUEHHS TOTO, XTO 3 IBOX
TBOPILiB y KOT0 BKpaB. Ilpu BusBJIEeHHI mariaTy BasKJIMBO Bpa-
XOBYBATH MOMEHT IEePBMHHOCTI CTBOPeHHs TBOPY. TobOTo, umii
TBip OyB cTBOpeHO mepinuM. PaHirle 1me MOXKJINBO OyJI0O BCTaHO-
BUTH JIHAIIE MIJIAXOM KPUMIiHAJICTHYHOI HMOUYEPKO3HABUYOI eKcC-
nepTusu (AKIIIO MOBA e PO PYKONMCHUNA TEKCT), 38 BCTAHOB-
JeHHAM JIaTW HaHECEeHHS TeKCTy Ha IIallepoOBUU HOCiH, 3a
IaTol HAAXOMKEeHHS PYKOIMUCY TBOPY M0 APYKapHi um 3a
IaTol BuUAAHHA TBOPY. ChOromgHi, 3a YMOBHU CTBOPEHHS TBOPY B
€JIEKTPOHHOMY BUTJIAML I MOMKJIUBOCTiI OTO PO3MillleHHS B Me-
pexi InTepHeT, BCTaHOBJIEHHSA (DAKTY IEPINOCTI € CKJIATHIIIUM
i moTpebye 3acTocyBaHHA IMEeBHUX TeXHiuHHMX “xurpomriB”’. Ha-
IPUKJIAM, aBTOP, IIIJIAXOM BUKOPUCTAHHSA CIEIiaJbHOI mporpa-
MU MOJKe 3aMiHUTH y BCbOMY TeKCTi KMpujaudHi Jitepu (c, a,
p, 0, e, X, H) Ha BidyaJsibHO iIeHTUYH]i JiTEepu JaTUHCHKOTO aJ-
dasiry (c, a, p, 0, e, x, H). IIlo 11e mae? Ile mpuxoBama o3HaAKa
aBTOPCTBa, NP0 AKY 3HAE TiJIbKU aBTOp. Tomy, BidyasbHO B
eJIeKTPOHHOMY BUTJIAAL TaKi ABa TBOpU He OyAyThb BiApisHATH-
cs, aje mpu oO0poOIli cIeliaJbHOI0 HMPOTPaMoI0 IA IPHXOBaHA
o3HaKa Oyme BimoOpaskeHa.

! Wonac B.fd. IlpoussemeHus TBopuecTBa B rpaxiaanckoMm mpase / B.f. Momac. — M:
IOpuguueckas giteparypa, 1972. — C. 33.
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IIle oguu cmoci6 mMpPMXOBaHOI 03HAKM aBTOPCTBA — IIe KOJIU
B IIEBHUX YaCTHHAX TEKCTY NPUXOBYETLCS cIeliajbHa iHQOpP-
Mallig (HampuKJajn, IMPi3BUINE aBTOpa), 3aKOJOBaHA 3a CIIelli-
AJLHUM aJITOPUTMOM.

Cnocobu npunuHeHHs NOPYULeHHS NPA8 NPU BUABJLEHHI NJa-
2iamy. BignoBigHo nmo m. a) cr. 50 3akony Ykpaiau “IIpo aBTo-
pchbKe mpaBo i cymiskHiI mpaBa” HOPYIIEHHAM aBTOPCHKOTO
mpaBa, AKe Ja€ IIiJCTaBU [Js CYJOBOTO 3aXMCTy €, 30KpeMa,
BUMHEHHS OyAb-sIKOI0 0C000I0 nili, AKi MOPYIIyIOTH 0COOMCTi
HeMaliHOBI mpaBa cy0’€KTiB aBTOPCHLKOIO IpaBa, BU3HAUEHI
ct. 14, Ta ix mMaliHOBi IIpaBa, Bu3HaueHi ct. 15 mporo 3axouy.
3rigzo 3 m. €) cT. 52 11boro 3aKOHY aBTOP Ma€ IPaBo BUMAararu,
B TOMY YMCJi y CyZOBOMY TOPAAKY, MyOaikaIlii B 3acobax maco-
Bol iH(opmarllii faHUX NPO AOMNYINEeHi IMOPYyUIeHHS aBTOPCHKOTO
mpaBa Ta CYIOBi piIlleHHSA IIOM0 IIMX IOPYINeHb. IIpum mbomy
aBTOP Ma€ TaKo K IIPaBO B CYJOBOMY IOPSAAKY BUMaraTu Bin mo-
PYIIHMKA BiAIIKOAYBaHHS MOpaJbHOI (HeMallHOBOI) IIKOAW,
BiAIMIKOAyBaHHA 30MTKiB, 3aBHAaHMUX IIOPYIIEHHAM MHOro aBTO-
PCBKOTO IIpaBa, CTATHEHHS i3 MOPYIITHUKA TOXOAY, OTPUMAaHOTO
BHACJIJIOK IIOPYIIIEHHA; TA BUIJIATH KOMIIEHCAIlil B po3Mipi Bix
10 mo 50 000 mimiMmanbHMX 3apoOITHMX TJIAT.

IIle mo momaHHA TO30BY MO0 CyIy aBTOP MOKe 3IiACHUTH
cupo0y J0CYyA0BOT'O BPEryJIOBaHHA KOHMJIIKTY, 110 BUHUK. (s
IbOr0 oMYy HeOoOXiAHO y HmHCBMOBiH (popMi moBecTu @0 Bimoma
MOPYIITHUKA HOro mpaB IIPO BUABJEHHA (akTy miaariary. IIpu
IIbOMY O3HAKM, 32 AKMMM OyJIO BCTAHOBJEHO (haKT Iariary, He
MOBUHHI posKkpuBaTucs. lle € BaXKJIUBUM MOMEHTOM. ¥ CBOEMY
3BepHEHHI OO0 IOPYIIHWMKA aBTOP Ma€ OpPaBO BUMAaraTu Bin
HBOT'O IIOHOBJIEHHSI CBOIX HeMaMHOBUX IIPpaB, AKe MOXKe OyTu
3IiliCHeHO, HAIPUKJIAM IJIIXOM IyOJikarii B meBHOMY BUIAH-
Hi BubaueHHsA MOPYIIHUKA IIepeJ aBTOPOM TBOPY.

[ PYHTYIOUKCH Ha IIPOBEJeHUX TOCTiMKeHHAX, MOKHA 3pO0HU-
T BHCHOBOK, I[O ILIariaTr, AK OAWH 3 BHU/IIB IIOPYIIEHHS aBTO-
PCBKUX IIPaB, 3 PO3BUTKOM HOBUX CHOCO0IB BUpaKeHHS 00 €K-
TiB aBTOPCHKOIr'0 IpaBa HAaOyB CBOTO IIOAAJIBIIOIO IIOIMHMPEHHS.
Chepa 1boro ABUINA 3HAUYHO PO3IOBCIONMJIACE i HA TBOPHW Hay-
KOBOTO XapaKTepy, IO € He TiJIbKHU MOPYIIEHHAM aBTOPCBKUX
IIpaB, a ¥ HOTYKHUM 3HAPAAIAM 3HUIKEHHS aBTOPUTETY i JOBi-
P¥ [0 HayKUW B HAIIIOMY CYCIIiJIBCTBI.
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TEOPETUYHI TA IIPAKTHYHI ACIIEKTU
IIPABOBOI OXOPOHH 1 3AXHUCTY IIPAB
IIPOMUCJIOBOI BJIACHOCTI TA IIPAB
HA 3ACOBHU THIUBINY AJII3AIIIL

3.1. KomepuiiiHe HaliMeHyBaHHA — iM a1 cy0 €KTa
MiANPUEMHUIITBA YM HOT0 KOMEPIiiHUI IMCeBIOHIM

Oxniero 3 HoBen IuBinbHOro Komekcy Yipainu' (mami — ITK
VYxpainu), axuii HabyB umHHOCTI 3 1 ciuns 2004 poky, € 3a-
KpilJieHHsI IpaBa iHTeJIeKTyaJbHOI BJACHOCTI Ha KoMepIliiiHe
HaliMeHyBaHHA. Tak, Bigmosiguo mo u. 1 ctr. 489 IIK Vkpainmu
IpaBOBa OXOPOHA HAJAETHCA KOMEPI[iHHOMY HaliMeHYyBaHHIO,
SAKIIO BOHO JJa€ MOYKJIMBICTH BUDPISHUTH OIHY OCO0Y 3-TIOMiK
iHIIKX Ta He BBOAUTH B OMAaHy CIIOXKHBAYiB IIOAO CIIPABXKHBOIL
ii misapHOCTi. BigmoBigHo, 3Bimcu MOKHA 3pOOUTHM BUCHOBOK,
110 MOBAa #Je Hmpo MMO3HAUYEHHA, AKe MOKJMKaHe iHAWBigyasisy-
BaTHU cy0 €KTa cepel iHINNX YYaCHUKIB IIMBIILHOTO 000POTY.

Taka 3aKOHOZABYA HOBeJIa AK B Teopii, TaK i Ha mpaKTwUILi
BUKJIMKAaJIa HU3KY 3alUTalHb. 30KpeMa IIocTajia [ujeMa CTOCOB-
HO CIIiBBiHOIIIEHHSI KOMEPI[iHHOTO HAalIMEeHYBaHHA 3 HalIMeHY-
BaHHAM IOPUINYHOI 0cO0HU.

o miel mpobiieMaTUKy 3BepTAJIMUCA PisHI HAYKOBINi’, OJHAK,
OCKLJIBKM KOMepIliliHe HaliMeHYBAHHS € HOBUM i HeIOCTATHBLO
BPeryJaboBaHUM 00’€KTOM iHTeJIeKTyalbHOI BJIACHOCTi, TO SIK B
Teopii, Tak i Ha mpaKTUIli BUHMKAE JOCUTh OaraTo 3amuTaHb
CTOCOBHO IIPaB Ha HBOTO.

! IluBinbHUN Komekc YKpainu. 3akoH Ykpaimu Big 16 ciums 2003 p. Ned35-IV //
Binomocri BepxoBuoi Pagu Ykpainu (BBP), 2003, Ne40-44, ct1.356 (3i sminamm).

? Bommupkuit }0.J1., Koszmosa 0.0., Aagpomryk I'.O. Komepiiiiini HaliMeHyBaHHA: OCHOB-
Hi nmpaBoBi acnexTu. HaykoBo-npaktuune Buganus / 3a 3ar. pexa. 10.C. lllemmyuenka /
10.JI. Bomnuskuii, 0.0. Kosmosa, I'.O. Argpomyk. — K.: TOB “BupaBHuUITBO
“Opunnuna aymra”, 2006. — C. 3; IIpaBoBa 0XOpOHa KOMEPI[ifiHUX II0O3HAYEHH B
Vkpaiui: IIpoGsemu Teopii i mpakTuru. 36ipHUK HAyKOBUX crareil / 3a 3ar. pef.
10.C. Ilemmyuenka, O.JI. Bommunskoro. — K.: Imcturyr gepsxaBu i mpaBa imeni
B.M. Kopenproro HAH Vkpaiun; TOB “Bugasuurrrso “IOpuaununa mymka”, 2006. — 638 c.
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Mera gmamoro gOCJHig)KeHHs — 3’sdACYBaTH CIIiBBiIHOIIIEHHS
TepMiHiB “HaliMeHyBaHHSA IOpPUAMYHOI ocobu” Ta “im’a disuu-
HOI ocobu-mignpueMIisa”, 3 oAHOTO OOKY, Ta “KomMepililime Hai-
MeHyBaHHs’ — 3 iHIIoro.

s mporo morpidHO, 30KpeMa, 3’sICyBaTH, YA MOKe Cy0 €EKT
ODiJOPUEMHUITBA BUKOPHCTOBYBATH BHUTajaHe iM’a i axky ix
KiJIbKicTh MOXKe MaTu omHa ocoda.

Bigmosiguo g0 u. 1 cr. 90 IIK Ykpainu ropuguuna ocoba Imo-
BUHHA MATH CBO€ HallMeHYBaHHSA, K€ MiCTHUTH iHGoOpMAaIiio
mpo ii opraHisalliiHo-IpaBoBy (opmy. ¥ To# Ke yac 4. 2 1ieil
cTaTTi mepexbauae, 10 IPUANYHA 0c00a, AKA € MiAIPUEMHAIIL-
KMM TOBapHUCTBOM, MOXKe MaTu KoMepiliiiHe (¢dipmoBe) Haiime-
HYBaHH.

Sx OGauumo, Oe3 HaliMeHyBaHHSA IOPUAMYHA 0ocoba icHyBaTu
He MoKe. Ile TTOIO}KEeHHA He BUKJIWKAE HiAKUX CYMHiBiB. 3BU-
yaiiHo, AJid BUHMKHEHHS HOBOro cy0’eKTa IIpaBa IOTpPiOHO,
o6 Bim MaB cBoe im’s. Ile o6ymoBIeHO, TEPII 3a BCe, TaKOIO
IparMaTUYHOIO MeTol0, SK moTpeba obJiky ocib, To6To MOBa B
HepIry uepry e mpo agMiHicTpaTtuBHi Bimmocunu. OTiKe, HAM-
MeHyBaHHA IOPUAMYHOI ocobu Bimirpae poJib imeHTHUDiKaTOpa
cy6’exTa momioHo iMeHi (ismuHOI 0COOM.

IITo cTrocyeTbCA MiAIPUEMHUIIBKUX IOPUAUIYHUX 0Ci0, TO 0CO0-
JUBICTh 1X MiAJIBHOCTI moOJisirae, 30KpeMa B TOMY, IO BOHHU JO-
CHUTH YaCTO BCTYIIAIOTh B IIPABOBiTHOCWHU 3 Pi3BHOMAHITHUMHU OCO-
0aMmu, fAKi € cIo;KMBauaMM iX TOBapiB Ta Imocayr. ¥ Iiil cgepi 3a-
3HAUEHHS CBOTO HaWMeHyBaHHA He 3aBXKAU € BAAJIUM,
HaIpuKJaa 3 MapkeTHHroBol moawumii. Iligmpumemiri sarikasBieni
BUKOPHWCTOBYBAaTU TO3HAUEHHSA, SKi JIeTKO Moryu 6 3amam’ATaTu
CIOKMBAUi, II[0 MO3BOJIsIE HaZAJi OyTH iX IOCTIiHMMM KJIi€eHTa-
mu. Came ToMy Cy0’€KTaM MiAIPUEMHUIITBA TOPAA 3 HaliMeHy-
BaHHAM HAJAETHCA MOJKJIUBICTHP BUKOPHUCTAHHA KOMeEpPIIiiiHOTO
HaliMeHyBaHHs, TOOTO IO3HAUEHHS, SKe A€ MOKJIMUBICTh BUPi3-
HUTHU iX 3-TIOMiK immux oci6. o Toro K, Iie Io3HAUeHHs He IIOo-
BUHHO BBOJUTH B OMaHY CIIO}KWBAUiB IOJO CIPABKHLOL JisdJILHO-
cTi ocobu. BesmKy yBary OpUHIIMITY iCTHHHOCTI KOMEPIiHHMUX
HaliMeHyBaHbL IPUIIAIOTL 3apyOiKHi HAyKoBILi'.

! Heinrich, Irmgard. Firmenwahrheit und Firmenbestndigkeit. — Hamburg: Dr.
Bertram Auenwirtschafts-Verlag, 1982. — 293 s.
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Y nmpomMy BHUIAAKY, HA HAIIl IIOTJISI, JOPEYHO IIPOBECTH aHAJIO-
rito 3 iMm’aAm ¢isuunoi ocobu. Bixmosimuo mo cr. 28 1K disuuna
ocoba HalyBae mpaB Ta O0OB'A3KiB i 3ailicHioe iX mijg cBoim
iM'aAM, dAKe 3a 3arajJbHUM IIPABUJIOM CKJIANAETHCS i3 IpisBUIIA,
BJIaCHOTO iMeHi Ta mo 6aTpKoBi. OgHAK ITpU 3AiMICHEHHI OKpEMUX
IMUBLIBHUX IpaB (PismuHa ocoba BiAMMOBIAHO M0 3aKOHY MOJKE BH-
KOPUCTOBYBAaTHU IICEBAOHIM (Burazame im ) abo mistu 0e3 3a3Ha-
yeHHA iMeHi. JlocuTh HaArJIAMHO IIe MOYKHA ITPOiJIOCTPyBaTH Ha
nopukJani chepu aBTopchbkoro mpasa. Ct. 14 3axkony YKpainu
«IIpo aBTOpCHKE IpPaBo i cyMmiXkHi mpaBa»' cepen ocobHCTHX He-
MaHOBUX IIPAB aBTOPAa 3aKPiIlJII0e MpPaBO BUOMPATH IICEBIOHIM,
3a3HavaTH 1 BHMaraTu 3as3HaueHHs IICeBAOHiIMa 3aMicTb
CIPaBXHBOTO iMEeHi aBTOpa Ha TBOPi Ta MOro NPpUMipHMKAX i miA
yac O0yIb-AKOT0 HOro my0IivHOr0 BUKOPUCTAHHS.

OT:Ke, CTBOPIOIOUM TBip HAYKH, JiTepaTypu YU MUCTEIITBA,
aBTOP Ma€ MOXKJIMBICTH CKOpPHCTATHCA CcBOiM im’am. OmHak B cu-
JIy TIeBHUX MPUYUH TPV HAABHOCTI Oa’KaHHA BiH MOJKe 3a3HaAUM-
TH He AilicHe cBoe iM’dA, a BUragase iMm’st, ToOOTO IICeBAOHIM?.

Amnajoriuga cuTyallis MoKJuBa 3 Cy0’€KTaMH HigIpUEM-
HunTBa. Ilpm 3miticHeHHi cBO€i misiIbLHOCTI BOHM MOXKYTH BHU-
CTyHaTH! i cBOIM BJlacHUM iM’AM (HaliMeHyBaHHAM IOPHUINY-
HOI ocobu um iM’aM GisuyHOI 0COOU-TiATIPUEMILA) UM IIiJ BUTa-
IaHUM iM’AM (CBOEPiZHUM KOMepIiiitHUM mmceBHoHiMoM). Takum
BUTAJaHUM iM’ M JJIA cy0’€KTa IMiATPUEMHUIITBA MOKE CJIYTY-
BaTHU, 30KpeMa KoMepllilfiHe HaliMeHyBaHHsS, TOOTO IIeBHE IIO-
3HaUeHHA, SKe NO03BOJIAE BUPISHUTHU I[I0 0CO0Y 3-IOMiXK iHIITMX
anpHocTi. ITpu nmpomy 30BciM He 000B’sI3KOBO, II[O0 BOHO CIIiB-
magajgo Yu AKMMOCh UYMHOM OyJIO IIOB’SI3aHO 3 HallMeHYyBaHHSIM
IOPUANYHOI ocobu um imM’aAM (isuuHOoi ocobu-nmignpuemiia. OgHa
3 OCHOBHHX BHUMOT — BWKOPHWCTAHHS IIbOT'O NO3HAYEHHS Ha
MPaKTUI AJA BUPiBHEHHS cy0’€KTa HMifIpueMHUIITBA.

! Bakon Ykpainu “IIpo aBTOpChbKe MpaBo i cymixHi mpasa” B pegaxiii 3akony Ne2627-IIT
Bixg 11 mumuas 2001 p. // Bigomocti Bepxosnoi Pagu (BBP), 2001, Ne43, cr.214.

* ITo peui 6araTto XTo 3 aBTOPIiB HABITH HE 3OrafyIOTHCHA, IO IIYyOMIKYIOTH CBOI TBODPH IIif
nceBfoHiMOM (i maseKo He 3aBiKAM 3 BJIACHOTO OarKaHHA), OCKIIBKU BUIYYEHHS 3 iMeHi
(isrynol 0co6M MO GATHKOBI Ha AYMKY 0araThoX BUEHMX II€PETBOPIOE iM’sl B IICEBIOHIM.
Hus., nanpukaan: ['aspuios 9.I1. ABTopckoe mpaBo. 3gareabcKue JOroBOpbl. ABTOPCKUI
roHopap / 9. II. TaBpunos. — M.: FOpua. maur., 1988. — C. 24; Cimo6ozau C. IIpo mpaBo
Ha TBopumii ncesnonim / C. Ciaoboxsiu // Inurenexryanbua BiacHicTs. — 2007, — Nell., —
C. 8.
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Ha migcraBi mporo Mo:kHa 3alpONOHYBATH TaKi BapiaHTHu
CIIiBBimHOIIIEHHSA KOMEPIiliHOTO HaliMeHYBaHHsS i HaiMeHyBaH-
HS IOPUAUYHOI 0CO0M:

1) BoHu MOXKyTh cuiBmazatu (Hanpukjaan, TOB “Iossinmra”
BHUCTYIAa€e B 000POTi mif muM HaliMeHYBAHHAM);

2) KoMepIliliHe HalIMEeHYBaHHSA MOKe OyTH YaCcTUHOIO HailiMe-
HYBaHHA OpuAuvYHOi ocobu (mampukJjaazn, TOB “Iossimma”
Bigkpuao marasuH “Jlo3Biniss” i BUKOPHUCTOBYE IIO3HAUEH-
Ha “IosBimna” mgas imgusBigyasisaimii cy6’eKra-ydyacHUKA
IUBiJIBLHOTO 000POTY);

3) KomepIliliHe HaliMeHyBaHHSA 1 HaliMeHYBaHHS IOPUINYHOI
ocobu MOKyTh OyTu pisHumMu (manpukJiaazn, TOB “Ilossii-
as” Bigkpwmio pecropan “I'ypman” i BUKOPUCTOBY€E NO3HA-
yenHa “T'ypman” paa impmBimyasisairii cy6’ekra).

Omike, AKIIO IOpUAWYHA Ocoba IPW 3AiNICHEHHI IiATIpUeM-
HUIIbKOI IiAJBHOCTI BUKOPHCTOBYE JIHIIIe CBOE HAaWMeHYBaHH,
TO BOHO BUKOHYE TaKOK (PYHKIIiI0O KOMEepIiliHOrO HaiMeHyBaH-
Hs (ToOTO HaliMeHyBaHHA IOPUANYHOI oco0u i KomepIliliHe Hali-
MEeHYBAHHSA CIiBOamaioTh). ¥ IbOMY BUIAAKy y OPUINYHOL
oco0M BMHHKA€E IIPABO iHTeJEeKTyaJIbHOI BJIACHOCTI Ha KoMep-
milfiHe HaliMeHyBaHHS.

Koau moBa iime mpo ¢isumunux ocid, to IIK Ykpainu BigHo-
CHUTB IIPABO Ha iM’s 10 0COOMCTUX HeMaMHOBUX IIPaB, IO 3a0e3-
IMeYyIOTh ColliayibHe OyTTA (hisumumoi ocobu. Bimmosimzmo mo u. 1
ct. 296 IIK Vkpainu ¢isuuna ocoba mMae mMpaBO BUKOPUCTOBY-
BaTU CBOE iM’s y Beix cdepax cBoei AisgIbLHOCTI.

Sk Oysmo mokasaHO BHIIE, CTOCOBHO 00’€KTiB aBTOPCHKOTO
mpaBa ocoba MO’Ke BMKODPHCTOBYBATH BuUTajaHe iMm’s, TOOGTO
JiTepaTypHuii nceBmoHiM. AKIO K HaeThbcsa HNPO 3MiHMCHEHHS
OiIITPUEMHUILKOI MigJBLHOCTI, TO B IILOMY BHOAAKY (hisuuHa
ocoba-migmpueMeIrb TaKoK MOKe He OOMesKyBaTHCS BUKOPIU-
CTaHHSAM CBOTO iMeHi, a CKOpUCTATUCA TCeBIOHIMOM (Y IIbOMY
BUOAIKYy yiKe KoMepIliiinuMm mceBmouHimom). Huui Mu mocutb
YacToO MOMKEMO CIOoCcTepiraTtm KapTuHy, Koau (isuuyHi ocobu-
nignpuemIiii mpu 3AiCHEHHI TiAIPpUEMHUIIBKOI HisgJIBHOCTI
IOCHUTH IIIUPOKO BUKOPUCTOBYIOTH MEBHi Mo3HAUEeHHS, AKi Bif-
pisHaoThECA Bin ix imeni. Oco0JauBO HArIALHO Ie BUIHO IIPU
BiZKpuTTi TakmMm ocobamMu MarasuHiB, Kagde, pecTopaHis
TOIIIO.
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Tomy moso:xeHHs I'ocrmomapchbKOro KojeKkcy YKpaiHnu, AKHH
HaOyB umHHOCTI 3 1 ciuna 2004 pory' (mami — I'K Vkpainn),
MOTPeOyIOTh YTOUHEHHSA CTOCOBHO KOMEDPIIifiHOTO HaliMeHyBaH-
Ha. Tak, Bigmosiguo mo 4. 1 ct. 159 I'K YKpainu rpomagsHMIH-
miAITpUeEMeIb Ma€e IIPaBo 3aABUTHU AK KOMeEpI[iiilHe HaiMeHyBaH-
Hs CBO€ mpisBuiie abo im’a. [lificHo, He BUKJIUKAE CYMHiBY, IO
TaKuil eJIeMeHT AK IIPi3BUIIle UM BJacHe iM’sa MoKe OYyTH BHKO-
pucTaHe SK KoMmeplliiine HalimeHnyBaHHA. OgHaK Bigpasy K BHU-
HUKA€E 3allUTAaHHA, YOMY caMe K KOMepI[iiiHe HallMeHYyBaHHSA
MOJKHa BUKOPHUCTATH “IpisBuiie abo im’sa”, a He MOYKHaA BUKO-
pucTtatu, HanpuKJaad “mpisBuiie ta im’a”? Ha maimn morasm, He
BUKJHNKA€E CYMHIBY, IIIO K KOMEDI[ilfiHE HAWMeHYBaHHS MOXKe
O0yTyM BUKOpHUCTaHE He JiuIle “mpisBulne Ta im’a”, a i “mpisBu-
mie, iM’s Ta mo 6aThKOBi”, a TakoX BUTrajaHe im’s.

IITo cTocyeThbca (piBMUHMX OCIO-TMiAIPUEMIIIB, TO MOMKJIMBI
Taki BapiaHTV chmiBBifHOIIEHHA iMeHi i KoMmepIiiHOrO Hailime-
HYBaHHSA:

1) iM’a Gisuumoi ocobu i KomepirifiHe HaliMeHyBaHHS CIIiBHAa-
maioTh (Hampukaan, kadge Komoc Citnamu OsexkcaHApiBHM);

2) KoMepIlifiHe HaWMeHYBaHHS MOKe OyTM YacTHHOIO iMeHi
disuunoi ocobum (Hampukiazx, kKade “Csitmama” unm
“Komoc”);

3) KomepIlilfiHe HaliMeHyBaHHA Ta iM’sa GisuuHOi 0ocobu Mo-
KyTh OyTHu pisHumMwu (Hampukgan, kade “Jlacynka’).

Or:xe, KOMepIliiiHe HaliMeHyBaHHsA He 3BOAUTHCA M0 Halime-
HYBaHHA IOPUANYHOI 0co0u uyu iMeHi ¢GismuHOI 0c00M, OCKiTbKHU
HUM MOKe OyTH ¥ iHIIle MOo3HAUEeHHSA, AKE BUKOPUCTOBYETHCS
I BUPiBHEHHS ocobu B cdepi mMiATpUEeMHUIITBA.

Bunukae sanuraHHs, AKY KiJIbKiCTh IICEBIOHIMIiB MOKe BU-
KopucToByBaTu cy0’eKT mignpuemuuiirsa? Komu Mu rosopumo
mpo chepy TBOPUOCTi, TO He BUHWKA€E CYMHIiBiB, III0 He icHYE€
KinbKicHUX 0oOMesKeHb BUTaJaHNX iMEeH CTOCOBHO OLHiel ocobu,
TOOTO aBTOP MOKe 00paTH KiJbKa JiTepaTypHHX IICeBIOHIMiB.
HopeuHo e, HaOpHUKJaL, V BUIAAKy, Koau (ismuHa ocoba
IUIle TBOPW 3 Pi3HOI mpobyieMaTMKM YW B Pi3HUX KaHpPaX.
Tomy Bmanumii IICeBAOHIM AJA CATUPUUYHOTO KAaHPY MOKe BUA-

! TocmofapchbKmii KofieKe YKpainu. 3akoH Yipainum Bix 16 ciumsa 2003 p. Ned36-1V //
Binomocti Bepxosuoi Pagu (BBP), 2003, Nel18, Nel19-20, Ne21-22, cr. 144 (3i sminamn).
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BUTHUCS HEJOPEUHUM CTOCOBHO iHINTUX cep TBOPUOCTi (HAIIPUK-
Jajz, TBOPiB OJs miTeit).

YuHHe 3aKOHOAABCTBO YKpaiHM He MiCTHUTHL BiAIIOBizi Ha 3a-
ONUTAHHA, AKY KiJbKiCTh KOMEPI[iiHUX HallMeHyBaHb MOKe
MaTu cy0’eKT mimmpueMmHuiiTBa. OZHO3HAYHO MOKHA CKasaTu
JIWIIe OfNHEe: IIi 0co0M MOJKYTh MaTH K MiHIMyM omHe KoMep-
mifiHe HaliMeHyBaHHS.

IITlo crocyerhcsa 3apybiskHMX KpaiH, TO €IWHUNA IigXin
TaKOK BiJCYTHIiii, 1110 OOYMOBJIIOETHCS B TOMY YMCJI I icHYyIO-
YUM Y CBiTi TepMiHOJIOTiYHMM PidHOOApPB’AM CTOCOBHO KOMeEp-
MiHUX MOo3HAUeHb. TOMY B JaHOMY AOCJTIMKEeHHI 3yIHMHUMOCS
Ha KiJbKOX IPUKJaJaX 3 MiKHAPOAHOI NMPaKTUKH, KOJU [IO-
OYyCKAaeThCA MaTHU KiJbKa KOMEPIiMHMX HalMeHyBaHb. Tak,
Tunosuii 3akoH BcecBiTHBOI opramisamii iHTeJaeKTyaabHOI
BiacHocti “IIpo ToproBenbHI MapKu, KOMEPIifiHI HATMEeHyBaH-
HA i HegOOpPOCOBICHY KOHKYpPeHIIio”, pospobieHuii B 1967 p.
I KpaiH, III0 PO3BUBAIOTHCS, mHependavae, IO IIiANIpPHUEMEIb
MOJKe BHKOPHCTOBYBAaTHU OiJbIlle Hi)K OZHE KOMepIlilfiHe Haiime-
HYBaHHSA, HANPUKJIAJ OBHE HallMeHYBaHHS i MOT0 CKODPOYEH-
Hs, abo creljiajbHe HaWMeHYBAaHHSA IJA YaCTHUHHU IiAIpHUeM-
cTBa. ¥ TaKMX BUIIaJKaxX o0MIBa HaMeHYBaHHA 3a YMOBHU ixX
He3aJIe;KHOT0 BMKOPHCTAHHSA MOBMHHI OXOPOHSTHCS 3aKOHOM
PiBHOIO MipoIo.

Bigmosizuo no Kapraxencbkoi yrogu 1993 pory (MiskHapo-
HOI perioHasbHOI yroau Mixk Kpaimamu JlaTmHCcbKOI AMepuKu
— DBouaisieo, Konrymbiero, ExkBagopom, Ilepy Ta Benecyesoro)
MiATPUEMCTBO UM 3aKJaJg MOKe MaTu Oijibllle HijK ofgHE KoMep-
ImifiHe HaliMeHyBaHHSI.

CupobyeMo BUPIIINTH Ie IHUTAHHS CTOCOBHO YKpaiHu, pos-
MVISSHYBINIM I[}0 CUTYAI[il0 Ha IPUKJALi, KOJU Cy0 €KT Iimmpu-
€MHUIITBA K KOMepIlifiHe HaliMeHyBaHHS BUKOPUCTOBYE IIEBHE
Ho3HaUeHHsA, AKe BimpisHaeThbCcsa Bim iioro imeni, To0TO KoMep-
mitiauii mceBgoHiM. BesaymoBHO, BubOip #ioro Oyme sajexaTu Bin
chepu AiATBHOCTI AAaHOI 0cOOM, OCKIJILKM Ile IO3HAUEHHS IIO-
BUHHE OyTU TAKUM, 1100 IPUBEPHYTH yBary CIOKKMBaua Ta Ha-
IOBTO 3amaM’ ITaTUCH.

Tak, Ha JaJbHIX Tpacax MiK HaceJIeHUMHU IYHKTAMU MOMKHA
sycTpitu Kade 3 HazBamu “Ha Bigmamai Big apysKuHH” Un
“Cmaugimre HixkK y Temri” Tomo. 3BUYANHO, IIi MO3HAUEHHS
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JEerKo NPHBEPTAIOTh yBary i BUKJMKAIOTH ITiKaBicTh IIpo-
KIyKalounx BOAiiB. BoHM BUKOHYIOTH POJIb KOMEPI[iHHUX Hau-
MeHYBaHb, OCKIJIbKM BHUPi3HAIOTH caMe IILOTO Cy0’€KTa IIiampu-
€MHUIITBA 3 IOMiX iHmMxX. OZHAK OOMH CYO0’€KT HiAmpueM-
HUIITBA MOKe 3aliMaTucs OJHOYACHO KiJIbKOMa pi3HUMU
BuAamMu gisiabHocTi. Hampuknaan, mignpuemerlb, SKUil BiTKPUB
kKade “Cmaunimme HiK y Temmi”, BpaxXxoByoUYu MmOTpPedy IIpO-
DXOMKaOUYNX BOAIIB y HOJATKOBUX IIOCJHyrax, IIOB’sI3aHUX 3
TPAHCIIOPTOM — PEMOHT aBTOMOOiJiB, MUIIKa TOIIO, BUPIIIYE
POBIINPUTHA BUJA OiAJBHOCTI i MOPYY BiIKpHBae aBTOPEMOHTHY
MaticTepHio. Byso 6 0e3riy3go CTOCOBHO IILOTO BUAY IisJbHO-
CTi BUKOPHCTOBYBATHU y:Ke€ iCHyIOUe Yy HbOTO KOMEPIIifiHe HaM-
MeHYyBaHHsA. BoHO 6 He BMKOHYBAJIO CBOei poJi, a HaBmaku
OyJio 6 mizcTaBoOIO 3aAyMaTHCHA, UM CIIOBHA PO3YyMY BJIACHUK aB-
TomaiicrepHi “CmauHiiie HiK y Temri” i HaleBHO mpuxoguau 0
IO BHCHOBKY, II[0 Oe3meuHiiiie Oyae BimmMoBuTHCA Binm fioro mo-
CJYT i IMOITYyKaT! iHIIIOTO MiANPUEMIIA 3 aHAJOTIYHMMU IIOCIY-
ramu. Posymiroum Taky curyaiiiro, migmpuemerib obepe iHITy
OinbIl migxomsIiny HasBy, HampukJjigan, “Ha Bci pyku maticrep”
yp “HagifimicTs” Tommo. ¥ Takiil curyarii B migmpuemia Oyme
B)Ke JBa KOMepIiliHi mceBmoHiMu, AKi BiH Oyae BHKOPHCTOBY-
BaTU B pisHUX chepax mianbHocTi. Koxxen 3 Hux O0yae BUKOPU-
CTOBYBaTHU POJIb KOMEPIIiAHOTO HaliMeHyBaHHsA CTOCOBHO IIEBHO-
T0 BUAY OisJIBHOCTI HiZIPUEMIIS.

TakuM YMHOM, MOYKHA 3POOUTH BHCHOBOK, IO K KOMEPIIiii-
He HallMeHYBaHHS MOXKe OyTM BUKOPHUCTAHO AK HallMeHYBaHHSA
IOPUANYHOI ocobu um im’a (isuuHol ocobu-migmpuemiisa, Tak i
KOMepIIiliuuii IIceBAOHIM, TOOTO iHIIle IMO3HAUEHHSA, AKe BUKO-
PHUCTOBYETHCA MJis BUPi3HEHHA ocobu B chepi migmpueMHUIIT-
Ba. Ilo Toro X, y BUNaJgKy, KOJU OiIIIpUeMenhb 3aiMaeThCcA pis-
HUMU BumaMu OisHecy, BiH MOKe MaTH KiJbKa KOMEPIIiHUX
HallMeHyBaHb.

3.2. IIpobiaeMHi acieKTH BUKOPUCTAHHA KOMEPIiHHUX
HaliMeHyBaHb

Tepmin “dipmoBe HaliMeHYBaHHA OPUAUYHOI ocobu” abo
CKOpoueHo “(pipma” BIKMBAETHCA y I'OCIOAAPCHKUX BimlHOCHMHAX
IOocuUTh maBHO. /lo HemaBHBLOTO yacy BUMOTH no “dipmu” BcTa-
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HOBJOBaauch IlososkenHam mnpo (ipmy'. Ogaax ITusinsHMi Ta
TocmogapchKuit Komekcu YKpainu, mio HaOyau dnmHHOCTI 3 1 ciu-
Ha 2004 poky (maxi — IIK Yxkpainu i 'K Ykpaiau, I[IK i T'K),
TepMiHy “KoMepitiiiHe ((ipMoBe) HaliMeHyBaHHSA HAaJaJU 30B-
cim immoro smicty?®.

Amnainiz monoxens IIK Yikpainm ta 'K VYrkpainu, mo cro-
CYIOThbCA Ha¥iMeHYBaHHSA HOPUIUYHOI 0coOM Ta KOMEpPIIiiHUX
HaliMeHyBaHb, CBiIUUTH, IO IIi HaliMeHYBaHHA BUKOHYIOTH
pisHi GyHKIII i 10 HUX BCTAHOBJIIOIOTHCA Pi3HI BUMOTH, 30Kpe-
Ma IIMoJ0 O0OOB’ABKY MaTu HaliMeHyBaHHA, cy0’€KTiB, AKi Mo-
JKYTh MaTU HaiMeHyBaHHs, HeoOXigHocTi peecTpailiii, MOMEHTY
BUHUKHEHHSA IIpaBa Ha HallMeHyBaHHSA, YMOB HaJaHHS ITPaBO-
BOI OXOPOHU, MOJKJIMBOCTI BUKOPHUCTAHHS OJHAKOBOTO HaiiMe-
HYBaHHS AeKiJIbKOMa Cy0 €KTaMHU I'OCIOLAPIOBAHHSA, MOKJINBO-
CTi BimuyKeHHS.

Tak, momo 000B’A3KY IOPUAMYHOI 0cOOM MaTH HallMeHYBaH-
HA Ta KOMepIIiliHe HaWMeHYBaHHS CJIiJ 3a3HAUUTU HACTYIIHE.
Y. 1 ra 3 cr. 90 [IK VYkKpainu BCTaHOBJIEHO, IO IOPUAWYHA
ocoba MOBMHHA MAaTH CBOE€ HallMeHyBaHHA, IKe MiCTUTBH iH(OP-
marrito mpo ii oprawmisarmiiiHo-ipaBoBy (opmy. HailimeHyBaHHSA
YCTaHOBM MAa€ MiCTHUTH iH(popMAaIlilo mpo xapakTep ii misgbHO-
cti. HalimeHyBaHHS OPUAUYHOI 0coOM BKasyeThcda B ii ycra-
HOBYMX JOKYMEHTAX i BHOCUTHCA IO E€AWHOTO AEPKAaBHOTO pe-
€CcTpy.

¥ Toii xe uac, BigmoBiguo g0 4. 2 cr. 90 ITK Tta u. 1 ct. 159
T'K cy6'eKT rocnosapoBaHHd MOMKe MaTH KOMepIliliHe HaliMe-
"HyBauHsa. TobOTO Iie fioro mpaBo i BiH MOXKe MaTH Take HalMe-
HyBaHHS, a MOKe BHUCTYIATH yV TOCHOAAapChbKUX BimHOCHHax 6es
TaKOro HaliMeHYBaHHS Ta BUKOPHCTOBYBATH JIUIIIE CBOE HaliMme-
HYBaHHsSA, i AKUM BiH 3apeeCcTpOBaHMUIA.

3aKOHOTABCTBO YKpaiHM He BU3HAYAE 3B SI30K UM TOTOMK-
HiCTh HalMEeHYBaHHA IOPUAWYHOI 0cO0M Ta HMOr0 KOMEPI[iHHOTO

! Tlomoxxenns saTBepmreHe mocranosoio 1IBK PHK CPCP Big 22 uepBua 1927 p. Is
nabpauuaM yuuHOCTI HOoBuUMHU IIK Ta 'K Vkpaimm mHOopmu IlomoskenHs mpo dipmy He
TIOBMHHI 3aCTOCOBYBATHCH.

* IluBinbHMiT KomeKc YKpainu. 3akoH Ykpaimm Big 16 ciuma 2003 p. Ne 435-1V //
BigomocTti Bepxosuoi Pagu Vipaiau (BBP), 2003, Ne40-44, c¢1.356 (3i saminamu).
Tocnomapcekuii Kojexke YKpainum. 3akoH YKpainu Bixg 16 ciums 2003 p. Ned36-IV //
BigomocTti Bepxosuoi Pagu (BBP), 2003, Nel18, Ne19-20, Ne21-22, cr. 144 (3i sminamu).
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HaiimeHnyBaHHA. 1li HaliMeHyBaHHS MOKYTh SAK CIIiBIagaTu,
TaK i BiApisHATUCH OJHEe BiJ OAHOTO.

IIpomounyemo mpoanasnisyBatu BigmosBigui mopmu IIK i T'K,
OCK1JIbKM IX 3aCTOCYBaHHS Ha HNPaKTHUI[ ITOKa3aJ0 MeBHY Hemo-
CKOHAJIICTh TPABOBOTO PETYJ/IIOBAHHA Ta HEY3TOAXKEHICTh IX II0-
JIOYKEHb.

ITo-mepirre, Ha CHLOTOAHI 3aKOHOJABCTBOM ¥YKpaiHW He HAJA-
HO BM3HAUEHHS TepMiHa “KoMepIliliine HaliMeHyBaHH: .

3a HOBUMHU KoAeKcaMM, SK i panimme 3a Iloso:KeHHAM IIPO
¢GipMy, OTHUM 3 OCHOBHUMX HEIOJIIKiB y IpPaBOBOMY PeryJilOBaH-
Hi BiiHOCHMH HT0A0 HAOYTTsA, 3HiMCHEHHS i 3aXMCTy IpaB Ha KO-
MepIIifiHi HalilMeHyBaHHSA € BiICYTHIiCTb BU3HAUEeHHSA 3a3HaUe-
HOro 00’eKTa IIpaBa iHTeJeKTyaJbHOI BJIACHOCTiI abo mpuHAMHi
KpuTepiiB, AKi m03BoJAMM O BiZHOCHUTH Te UM iHIIE TO3HAYEHHS
0 KOMEPIIiiiHOro HaliMeHyBaHHA cy0 €KTa I'OCIOLapIoOBaHHsd’.

Take BusHaueHHs HeoOXimHo BHecTu abo mo ITK, aGo mo Bin-
TOBiTHOTO 3aKOHY.

Crarreio 489 IIK BcTamoBieHo 3arajbHi KpuTepii HamaHHA
KOMepIifHOMY HaliMeHyBaHHIO IPaBOBOi oxopoHu. Humu € Ha-
SAABHICTH PO3PIiBHAJIBHOTO XapaKTepy KOMEPI[iHHOTO HaWMeHY-
BaHHA Ta BiJICYTHICTH OMAHJMBOCTI KOMEPI[iAHOTO HaWMEHY-
BaHHA.

Y. 3 cr. 33 'K Taxko:k BCTaHOBJIEHO, II[0 BUKOPUCTAHHS Y
KoMepIIiiHOMY HallMeHyBaHHi BJIacHOTO iMeHi rpoMagsaHMHA €
MIPaBOMipHUM, SKIIIO M0 BJIACHOTO iMeHi JomaeTbCcsA OyIb-AKUIi
BiZMiTHUI ejleMeHT, II0 BUKJIIOUAE 3MiITyBaHHS 3 AiAJbHICTIO
iHIIOrO Cy6 €KTa IOCIOLAPIOBAHHA.

Byab-axkux iHIINX O3HaAK, AKi J03BOJAJN O CTBEPIKYyBaTHU
MOMKJIMBICTL BiffHECEHHS TOTO UM iHIIIOTO HO3HAUYEHHS J0 KO-
mepiiifinoro HaiimenyBauusa, [IK Tta 'K me micraTs. BoueBuns,
Taki O3HAKW MalTh OyTM HaBeAeHi y cIeniaJbHOMY 3aKOHIi,
AKUM PeryJioBaTUMYThCA BiJHOCHMHU IOAO0 BUKOPUCTAHHA KO-
MepIiiiHoro HaliMeHyBaHHs. Tak, 3a mpoektTom 3akony “IIpo
OXOPOHY IIPaB Ha TOPTOBEJbHI MapKu, reorpaiuii sasHauyeHHA
Ta KOMEpIifiHi HallMeHyBaHHs KOMEPI[iHHMMM HallMeHyBaH-
HIMHU MOXKYTb OYTH IMO3HAUYEHH, IO CKJIAJaI0ThCS 3:

! Cominpuak B. Komepiriline HaiiMeHyBaHHs: HOBeJIW IIPaBoBoro peryiioBanus / B. Co-
nineHAK // http://www.yur-gazeta.com/oarticle/712.
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- 3a3HaAUeHHs OpTraHi3aIlliliHO-IIpaBoOBOi ()OPMU Ta MO3HAUEH-
H, 10 € PO3Ii3HABAJIBLHOI YACTUHOIO IIHOTO KOMEPI[iHOTO
HaliMeHYBaHHS;

+ 3a3HAUEHHA XapaKTepy IifAJbHOCTI IOPUAUYHOI 0CcOO0U Ta IOo-
3HAUEHHSA, III0 € PO3Ii3HABAJbLHOIO YaCTUHOIO ITHOTO KOMEp-
mifiHOTO HAaMeHyBaHHS;

+ HaliMeHYBaHHS IOPUIUYHOI 0COOU.

HeAri cymoBi eKcIepTH CTBEPIKYIOTH', IO CTPYKTypa KO-
MepIIifiHOTO HallMeHYBaHHSA CKJAJaeTbCA 3 ABOX BiITHOCHO ca-
MocTiiitanx yactuH. OgHa YacTHHA MIiCTUThL BKas3iBKy Ha opra-
HisamiiiHO-IpaBOBY (hopMy HiAIPUEMCTBA, HOTO THUII i IIpeaMeTr
IiAAbHOCTi. A B IeAKMX BUMNAAKaX — M iHIIM XapaKTePUCTUKMU.
Hpyra (i mo)XHa HasBaTuW PO3Ii3HABaJIbHA) YaCTUHA JIJIUTHCA
Ha 00OB A3KOBiI # (aryabraTuBHi mogaBaHHA. O0OB A3KOBUM
IONaBaHHAM € cHelliaJbHe HallMeHyBaHHsA (YMOBHE CJIOBECHE
Mo3HAYEeHHs, BJAacHe iM’sd, reorpadiuyHa HasBa TOIIO) IIiAIpPHU-
€MCTBa, oro momep abo iHIe MO3HAUEeHHA, HeoOXimHe s Bin-
MiHHOCTI OmHMX MmiANIpueMcTB Bix iHmux. IHmii momaBamHA,
TuIy “yHiBEepcadbHUN’, “IleHTPaJbHUN TOINO, € (haKyJIbTaTHUB-
HUMHU i MOKYTh HE BUKOPHCTOBYBATHCSH.

Kpim Toro, y 3akoHomaBcTBi YKpaiHu OOIIJILHO Hependavu-
T BUMOTH IO CaMOr'0 HalilMeHyBaHH:A, 30KpeMa I0 THUX CJIiB, 3
AKUX MOXKe CKJIAJaTHCh KOMepIliiiHe HaliMeHyBaHHsA. ¥ IIBOMY
BUHOAIKY MOIIiJILHO BpaXyBaTH AOCBiJl iHO3BeMHUX KpaiH, 30Kpe-
Ma Beauko6puraumii. Tak, sakoHomaBcTBoM BeamkobOpuTamii
mepeabaveHo, IO BKJIOUEHHS OEeAKHX CJIB OO0 KOMEPIiHHOIO
HaliMeHyBaHHA 0CO0M MOJKJIMBO JIUINIE 38 YMOBU JOTPUMAaHHS
TIEeBHUX BUMOT, 30KpPeMa OTPUMAaHHA A03BOJIY Jlep:KaBHOTO CEK-
perapsd 3 MUTaHL TOPTIBJII Ta IPOMHUCJIOBOCTI.

Buxogsum 3 momo:keHb cT. 159 I'K Vkpaimu, xomepmiiimi
HalilMeHYBaHHA MOMKYTh OyTM HOBHMMH Ta CKOPOUYEHUMH.
Opnak ui 'K, mi IIK He Bu3HAUaOTh, AKi KOMepPIIiliHi HaliMe-
HYBaHHSA € IIOBHUMHU, a AKi CKOPOUEHUMH.

Kpim Toro, sk 0yJo 3a3HaueHo BUIlle, KOMepIliliHe HaliMeHY-
BaHHA MOJKe He CIIiBOHajaTh 3 HAaWMeHYBAaHHAM OPUIAMYHOL
ocobu. Y medAKuX KpaiHaX, 30Kpema y BeamkoOpuranii, me sa-

! CepsxanoBa T. @ipmosi “gipmu” B Vrpaiui / T. Cepxanosa /
/ http://www.intelect.org.ua/index.php?id=218.
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Kpinmimeno s3akomoMm. Tak, “BisHecoBe HalilMeHYBaHHA € HalMe-
HYBaHHsA, III0 BUKOPHUCTOBYETHCSI OYyIb-AKOIO 0C000I0, TOBapHU-
cTBOM a00 KOMIIaHi€Io IJisi BeJeHHs OisHecy, iHIle Hi)K BJiacHe
HatimenyBaHHA (im’s1). Tax, s3okpema, e CTOCYEThCSA KOMIIaHii,
10 3IiMICHIOE CBOIO TOPTIBJIIO HiJi HATMEHYBAaHHAM KOpIIopalrii,
Hanpukiaang “XYZ Limeted” sgiiicuioe pianbuicTs axk “Fish An-
tiques”. AGo ToBapuCTB, IO 3AiMCHIOIOTL CBOIO MisIIbHICTL HeE
Big imeHi cBoix maprHepiB. A0Oo (isumuHHX 0Cib, 110 3aificHIO-
IOTh OiAJbHICTH He IIiJ BiaacHUMHU npisBumiamu. Ilpu nmromy He
Mae 3HaUeHHdA, 4YM JOJAaHO JO TaKOI'o BHUTaJaHOIO iMeHi milicHe
nepite iMm’a ocodu uwm Ii imimiamm™'.

Komepiritine HaliMeHyBaHHS Ile CBOEpPigHuii “mceBmoHim”
cy0’eKTa rocmomapioBaHHS, III0 MOXKe HUM BHKOPHCTOBYBATHUCS
oA imguBigyasisariii BiacHOI miAIPHMEMHUIIBKOI (TOcCIogapch-
Koi) misapHOCTi. IIpnuomy, meit “mceBmomimM”, Ha BigMimy Bin
HaliMeHyBaHHSA IOPUANYHOI 0co0M, MOXKe BiIUuy KyBaTHUCS IIPHU
OPOJAKY IIiJIiCHOTO MaiHOBOTO KOMILIEKCY, II[0 BHKOPHCTOBY-
€ThCA NJA BeleHHs maHol mianpHOCTi. CaMe IIA MOYKJIMBICTH
Bimuy:KeHHs KOoMepIifiHoOro HaiMeHYyBaHHSA, HOTro IIepexony OO0
iHIIOTO CY0’€KTa MiATPUEMHUIIBKOI AiAJBLHOCTI i CKJamae Ko-
piHHyY BigMiHHiCTE Mik HaliMeHyBaHHAM OPUIMYHOI ocodu i
KOMEepPIiiHM HaliMeHyBaHHIM.

IIle omna BamkamBa (HYHKIIiA KOMepIIiliHOrO HaliMeHyBaHHI,
AKa IIUPOKO BHUKOPHCTOBYETHCSI 3a KOPIOHOM, He oJepsKaja
BTiJIEHHA Y KOJeKcaX — MOMKJIMBICTH HaJaHHS IIpaBa Ha BUKO-
pUCTaHHS KOMEPIIiiHOrO HallMeHYBaHHSAM iHIIMM ocobam, IO
3NiCHIOEThCS, AK NPABUJIO, IMJIAXOM YKJAaZaHHSA ITOTOBOPY
dpanuaiizuHry (KOoMepIiiiHoi KoHIecii). OgHAaK B YKpaiHCBHKO-
MYy 3aKOHOJABCTBi He mepeadaueHa MOKJIMBICTL HaJaHHA IpaBa
Ha BUKOPHCTAHHS KOMEPIIiHHOTrO HaliMeHYBaHHS iHIIIUM OCO-
6am (ak 1e mepexbaueno crarreio 1027 ITK P®D).

[HmIM Ba)KJIMBUM IMUTAHHAM, SKe II0-PiSHOMY BUPIIIyeTbCS
y ITIK ta TK, € Koo cy0’eKTiB, SKMM MOKYTh HaJIe;KaTHU IIpaBa
iHTeJIeKTyaJbHOI BJIACHOCTI Ha KOMepIliiiHe HaliMeHYBaHHS.
Yacrumomo 1 cr. 159 I'K Busmaueno, 1o “cy6’eKT rocuomapio-
BaHHA — OpuUAMYHaA ocoba abo TpoMaASHUH-IiAIPUEMEIlb

! TIpaBo iHTeseKTyasbHOI BIacHOCTI €Bpomeiicbkoro Coway Ta 3aKOHOJABCTBO YKpaiHu/
3a peg. 10.M. Kaninu. — K. Bugasuuunit gim “Croso”, 2006. — C. 324.



177

Teopemuuni ma npakmuiHi acneKkmu npagosoi 0XOPoHU il 3axucmy npas
NPOMUCNOB0L 8J1ACHOCMi ma npas Ha 3acobu indusidyanizayii

MOXKe MaT! KoMepIliiine HalimenyBauHs”'. To6To BiAmOBiZHO
mo 'K moxxauBicTh (IIpaBo) IOPUANUYHOI 0COOM MATH KOMEPI[iii-
He HaliMeHYBAHHS He 3aJIeKUTh Big Toro, 3ailicHIOE Taka ocoda
OiAOPUEMHUNIBKY MiSIIbHICTL UM 3aMAEThCSI HEKOMEPIIiIiHOIO
rocuogapcbKoio misabHicTio. Kpim Toro, I'K Hamae MoKIuBiCTH
MaTH KOMepIlifiHe HaliMeHYBaHHSA TaKOK IpOMAaIdHUHY-Hin-
MIPUEMIITIO.

3rigso i3 u. 3 ct. 90 IIK “ropmamuna ocoba, 1110 € TigIpueM-
HUIIbKMM TOBAPHCTBOM®, MOXe€ MaTu KomepIliiine (dipmose)
HatimenyBaHHA". Takum umaoMm, IIK nmpsmo moB’sizye MOMKJIU-
BicTh OPHUAMYHOI 0cO0M MATH KOMepIliiiHe HaliMeHyBaHHS 3i
3nificHeHHAM TakKol ocobum migmpueMHUIbKOI misiabHOcTi. IIlo
K o (pismuHmX 0€i0 — Ccy6’e€KTiB mMiAIPHUEMHUILKOI AisiJIbHO-
cti, To 3i 3micty ct. 90 IIK He BOauaeThcsa iX mpaBO MaTU KO-
MepIitine HalimenyBaHHsA. IIpore Bimmosigao mo cr. 51 ITK mo
OiAOPUEMHUIIBKOI AifAJbHOCTI (pismuHMX 0Ci6 3aCTOCOBYIOTBLCS
HOPMATHUBHO-IPABOBL aKTH, IO PEryJiOIOTh IiANPUEMHUIBKY
IiAABbHICTh IOPUAUUYHUX OCi0, 3 OrJIALYy Ha Ile MOKHA OiNTu
BUCHOBKY, 110 i ITK He BuUKJIOUae MOYKJIMBOCTI rpoMaasaH-ITiJ-
OPUEMIIIB MaT KOMePI[ifiHe HallMeHyBaHHI.

He BupimeHuM Ha ChOTOOHI 3aMMNIAETLCA i TUTAHHA YU
MOJKe Cy0’€KT TOCIIOfAapIOBAHHSA MaTHU AeKiJIbKa KOMEpIiiHuX
HaliMeHyBaHb. 3a IMO3UTHUBHOI BiAMMOBiAi Ha Take NMUTAHHSA Pis-
HUNA Mi’K KOMEpIiiHMM HalMeHYBaHHSAM i TOProBeJbHOIO
MapKoOi0 Mai)Ke 3HHUKAa€E, OCKIJIbKM OCHOBHa (PYHKIIiA KoMep-
mifiHOTO HaliMeHyBaHHA — BUPIBHUTU OJHOTO Cy0 €KTa TOCIIO-
ITapoBaHHS 3-TIOMiMK iHIMUX (PAaKTUUHO 3BOAUTHCA A0 BUPi3HEH-
HS 1Oro He B I[IJIOMY, a CTOCOBHO AKOTOCh BUAY TiAJIBHOCTI.
PDaKTUUYHO, V¥ TAKOMY pasi KoMmeplliliHe HaliMeHYBaHHS CTae€
Mali’Ke TOPTOBEeJIbHOI0 MapKoOi0, MpaBa Ha AKY HaOyBalOThCA Y
pe3yabTaTi BUKOPHUCTAHHSA. A CIOKHBAY IIPU IILOMY, MMOBip-
HO, OyZle BBeJIeHUI B OMaHy, OCKiJIbKM MOKe BBasKaTH, II[0 Ha
PUHKY 3HaXOAUTHCSA He OJHE HiJIPUEMCTBO, a JeKiJbKa.

! ITouaTTs cy6’eKTiB rocmogapoBauus mMictursea y cr. 55 'K, akumu, e, 30Kkpema: roc-
mojapchbKi opranisarii, To6To ropuauuHi ocobu, crBopeHi Bizmosizuo mo ITK, mep:xasHi,
KOMyHaJbHI Ta iHmi migmpumemcrBa, crBopeni Bimmosimuo mo I'K, a raxosx immii iopu-
nuuHi 0c00H, AKi 3AifCHIOIOTH rOCIOAAPCHKY AiANBHICTH Ta 3aPEECTPOBAHI B yCTAHOBJIE-
HOMY 3aKOHOM IOPSAAKY.

* Ilo mignpuemuuipKux toapucts I[K BigHOCHTH rocmomapchki ToBapucTBa Ta BUPOO-
HUui Koomepatusu (cT. 84).
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HoIiibHO TaKOXK 3asHAUUTH, IO y cT. 1538 uacTuHHU Uer-
Beprol ITuBinbHOro Kogexkcy PP' Ie mMUTAHHA BPEryJIbOBAHO
6inbi xopeTKro: “KoMmepiriliHe mosHaueHHS MOKe BUKOPUCTO-
BYBaTHUCh ITPABOBOJIOALIBIAMY AJA iHAMBiAYya isallii ogHoro um
IekinbKox migmpmemctB. s inguBigyasisanii ogHoro migmpu-
€MCTBa He MOXKYTh OJHOYACHO BUKOPUCTOBYBATHUCH ABa YU
0ibIlTe KOMEPIiHHNX TTO3HAYEeHHS .

Pisuuit migxin Bigooparkenuii y IIK ta 'K momo meobxigHo-
CTi peecrpallii komepilitHOro HaliMeHyBaHHs. Tak, BimmoBimHO
mo 4. 2 ta 3 ct. 489 11K mpaBo iHTeJleKTyaJIbHOI BJIaCHOCTI Ha
KoMepIlifiHe HaliMeHyBaHHA € YMHHUM 3 MOMEHTY IIepIIIOoTO BU-
KOpHCTAaHHS I[bOTO HaliMeHYBaHHS Ta OXOPOHAEThbCA 0e3
000B SI3KOBOI'0 IONAHHA 3aABKM HA HHOI'O UM HOro peecrparii i
He3aJIeKHO Bil TOTO, UM € KOMepIliliHe HalilMeHyBaHHS YacTHU-
HOIO TOPTOBeJIbHOI MapKu. BimomocTi mpo KomepiiifiHe Halime-
HYBaHHSA MOXKYTb BHOCHUTHCS OO PEECTPiB, IMOPSALOK BeIeHHS
SAKUX BCTAHOBJIIOETHCS 3aKOHOM. KoMepiiifiHe HaliMeHYBaHHS
OXOPOHAETLCS He3aJIe:KHO BiJ #IoTo peecTparllii 41 momaHHA 3a-
ABKHU Ha HbOT0. BimomocTi mpo KomepiIlifine HaliMeHyBaHHSI MO-
JKYThb BHOCUTHUCS IO PEECTPiB, MOPAAOK BeJeHHSA AKUX BCTAHOB-
JIIOETHCS 3aKOHOM.

Bogmouac, 3i amicty ct. 159 'K B6auaeThcsa 3anpoBaIKeHHs
peecTpaiiiiioro NpuUHINNY HAOyTTsS OpaB Ha KOMEpPIifiHi Haii-
MeHnyBaHHA. Tak, BigmoBigHO M0 4. 2 BKasaHOI cTaTTi cy0’eKT
rocIoJapoBaHHA, KOMepIlifiHe HaliMeHyBaHHS SAKOTro 0yJio
BKJIIOUEHO IO PEECTPY paHillle, Mae MpPiOpUTEeTHE IIPABO 3aXU-
CTy Iepen OyAb-IKUM iHIITEM Cy0’€KTOM, TOTOMKHE KoMepIlilitne
HaliMeHyBaHHSA SIKOT0 BKJIOUEHO IO PEECTPy MisHiIle.

IIa HOpMa He YSTOMKYETHCSI SAK 3 MOJIOKEeHHAMHU cT. 459
IOK, rax i 3 monoxkeHnamu ct. 8 IlapuabKoi KOHBeHIIii Ipo
OXOPOHY IIPOMHCJIOBOI BiacuHocTi 1883 p., AKa Habyjaa YMHHO-
cTi gna Yxpaiam 25 rpygaa 1991 p. i € vacTuHOO HaIlioHAJb-
HOTO 3aKOHOMaBcTBa. 3rigHo i3 IlapmsbKoio KOHBeHIIi€O “dip-
MOBe HaliMeHYBAHHS OXOPOHAETHCA B ycix Kpainax Corosy 06es
000B’A3KOBOI'0 IIOJAHHSA 3adBKU UM peecTpallii i HesaaexHo Bin
TOTO, YA € BOHO YaCTUHOIO TOBApPHOTO 3HaKa”.

! TIpuiinaTa ®Pegepansaum 3akonom PP 18.12.2006 p. za Ne213, mo mabynaa ymHHOCTI
1.01.2008 p.
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MoMeHTOM BUHHKHEHHA Yy 0COOM IIpaB iHTeJeKTyaJbHOI
BJIACHOCTI Ha KOMepI[ifiHe HallMeHyBaHHS € IMOYaTOK (hakTuu-
HOT'0 BHUKOPHCTAHHS BKasaHoro HalimMeHyBaHHsA. To0To daxT
Iep:KaBHOI peecTpaillii IopuAuYHOI 0co0U ITif BiAIOBiZHMM HaAM-
MeHYBaHHAM i HaOyTTd HelO0 IIpaB Ha IIeBHE KoMepIliliHe Haii-
MeHYBaHHS He IIOB’s3aHi MiXK co0oi0.

JIOIIJIbHO TaKOXK 3a3HAYMWTHU, IO 3aKOHOAABCTBOM Ta CY.IO-
BOI0 MPAKTHUKOI ¥YKpaiHM He BCTAHOBJEHi BMMOTH IIOAO MiHi-
MaJbHOTO BUKOPHCTAHHA KOMEPI[IMHOTO HAaWMeHYBaHHA IJIA
HaJaHHSA HOMY IPaBOBOI OXOPOHI, HATOMICTh TaKi BUMOTU BHU-
pobJieHi cym0BOIO MPAKTUKOIO €BPOMENCHKUX KpaiH.

BuxkiageHne Buile mokasye, I0 Ha ChOTOAHI MIPaBOBiAHOCUHU
10710 KOMEPI[iHMX HallMeHyBaHb B YKpaiHi BperyjaboBaHi He-
IOCTaTHBLO i 3aJHMIIaeThcA 0araTo MUTaHb, IIOB’I3aHUX 3 peaJi-
3aIli€e0 TUX HOPM, AKi BBeJeHi ITMMU IBOMA KOOEKCAMU.

[ia BperyaioBaHHS HPaBOBiZHOCWH y IIiMl chepi HeoOXimHO
MPUAHATU CIEIiaJbHUNA 3aKOH PO OXOPOHY IIPaB Ha KOMEPITifHL
HaliMeHyBaHHsA, Ha AKUN HeommopasoBo mocuiaioTbeda IIK i T'K,
ta BHecTu 3MiHu 70 ITK Tta 'K 3 MeTO0 iX B3a€MOY3TOMIKEHH.

Kpim Toro, mpu BupillleHHi IHTaHb, IO CTOCYIOTHCS BUKO-
PUCTAaHHSA Y TOCIONAPCHhKINA AiAMBHOCTI KOMEPIIHHNX HAWMeHYy-
BaHb, CJiJl BpaXOBYyBaTU BigmoBimHi pekomeHmarii Buioro roc-
MOJAPChKOro cyAy YKpaiHu, 30KpeMa:

- Pexomenpganii Ilpesmaii Buimoro rocmomapcbKoro cymy

VYxpaium Big 10.06.2004 Ne04-5/1107 “IIpo meAri muraH-
HA NPAKTUKU BUPIIIEHHS CIOPiB, OB A3aHMUX i3 3aXMCTOM
IpaB iHTeJIeKTyaJIbHOI BJIACHOCTi”.

« OraapoBuii auct Bumioro rocmomapchKoro cyny YKpaiHu
Big 17.04.2006 Ne01-8/845 “IIpo mpaKTHUKY 3aCTOCYBaHHSA
TOCIIOIaPChKUMHU CYyIaMM 3aKOHOJABCTBA PO 3aXWCT IIpaBa
BJIACHOCTi Ha KoMepIliliHe HaliMeHyBaHH .

« OraapoBuii auct Bumioro rocmomapchbKoro cyny YKpaiHu
Big 27.06.2008 Ne01-8/383/1 “IIpo mpaKTHUKY 3acTOCyBaH-
HA TOCIHOJAapPChKUMHU CYAZAaMM 3aKOHOJABCTBA IIPO 3aXUCT
mpaB Ha 00 €KTH IHTeJeKTyaJbHOI BJIACHOCTI”.

BigmoBigzmo g0 myHKTY 1 mboro Jmcra “cBiIOITBO Ha 3HAK
IUIsT TOBapiB i mocayr MosKe OyTM BM3HAHO HENiHCHMM y pasi
HeBIAIIOBIAHOCTI 3HaKa yMoBaM MOTro peecTpallii, BUBHaAUEHUM
3aKOHOJABCTBOM, IIIO AisjIO Ha JaTy IOAAHHS 3asIBKU .
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KommaHuia 3BepHyJIacs J0 TOCIOZAPCHKOr0 CYAy 3 IIO30BOM
PO BU3HAHHA HEMINWCHOIO B YKpaiHi MiskHapomHoi peecrtparrii
TOPTrOBEJIbHOI MapKM y 3B #3Ky 3 Ii HeBiAmoBigHIiCTIO ymMoBam
HaJaHOI IPABOBOI OXOPOHM — HAa JATy HNOJaHHSA 3asgBKU BiAmo-
BiHe moO3HAUYeHHsA OYJIO CXOMKHUM HACTiJIbKM, IO HOT0 MOXKHA
crryTaTé 3 ipMOBMM HaWMeHYBaHHSIM HO3WBava, sKe 0yJo Bi-
IoMuM B YKpaiHi.

PimmenHAM rocmomapcbKOro Cyay, 3ajJHUIIeHUM 0e3 3MiH IIo-
CTAHOBOIO aIleJIAMiNHOIO IOCIIOAAPCHKOTO CYOY, YV 3aJ0BOJIEHHI
IMO30BY BiJIMOBJIEHO 3a MOTHBOM BiJICYTHOCTi 3aKOHHUX ITiICTaB
I BU3HAHHA HENiNCHOIO MiKHApPOITHOI peecTparlrii TOProBeJib-
HOl Mapku. CymoBi imcranmii 3 mocunamaam Ha I{uBiabHUI KO-
Iekc YKpainm ta 3akoH Ykpainu “IIpo oxopoHy mpaB Ha 3HAKU
IJsd ToBapiB i mocayr” mifiIIaIyM BHUCHOBKY IIPO Te, IO TOPTO-
BeJIbHA MapKa BimoBifae ymMoBaM HaJaHHS TPABOBOI OXOPOHMU.

3a pesyJbTaTaMM PO3TJALY KacalliliHol ckapru y clipasi
Buminii rocmogapchbKuil ¢yl YKpaiHu 3a3HAUUB TaKe.

Bigmosizmo mo wactunu m’sitoi myHKTY 3 IloctanoBu Bep-
xoBHOI Pamm Vrpainu “Ilpo BBemeHHA B [il0 3aKOHY YKpaiHu
“IIpo 0xXOpOHY IIpaB Ha 3HAKHU AJIA TOBApiB i mocayr” cBimomTBo
VKpainu MoxKe OyTH BUSHAHO HeNiMCHUM y pasi HeBimmoBimmo-
CTi 3HaKa yMoBaM HMOro peecrpailrii, BUBHAUEHUM 3aKOHOIAB-
CTBOM, IO AifAJIO Ha JaTy MOJAHHA 3asdBKU.

IlomepenuivMu cymoBuMHM iHCTAHIIIAMUN BCTAHOBJIEHO, IO IIO-
HINPEeHHA TOProBeJbHOI MapKM Ha YKpaiHy OyJo 3aBepIIeHO Y
1997 pomi. Omike, M0 CHipHMX TPABOBiTHOCMH HE MOTJIO OyTH
3acTocoBaHo AK BigmoBimui Hopmu IIK Ykpainu, Akuii mabpaB
yupHHOCTiI 3 01.01.2004, Taxk i HOpMu HasBaHOro 3aKOHY y pe-
JaKIil, yMHHIA Ha yac NPUHUHATTA PillleHHMd.

Mo mo & 3akony “IIpo oxopoHYy IIpaB Ha 3HAKU JAJIA TOBAPiB
i mocayr” B pemariii Big 23.12.1993, To 3rigzmo 3 myHKTOM 2
cTaTTi 6 1IbOoT0 3aKOHY HE MOMKYTH OJIeP:KaTHU IIPAaBOBY OXOPOHY
MO3HAUYEHHA, AKi € OMaHIUBUMEU a00 TAKUMH, II[0 MOXKYTh BBe-
CTH B OMAaHy II[OJI0 TOBapy, ImocJyru abo ocobu, sKa BUPOOJISIE
ToBap abo Hamae mocayry. IIyaxrTom 3 Iiei craTTi TaKoMK Ie-
pemdaueHo, 10 He MOKYTh OyTHM 3apeecTPOBaHi K 3HAKU IIO-
3HAUYEHHA, AKL € TOTOKHMMHU a00 CXOMKMMM HACTLIBKM, IO IX
MOJKHa criyTaTu 3 (ipMOBUMM HallMeHYBaHHAMM, 110 BijoMi B
VYkpaini i masexars iHImUM ocobaMm, SKi omep:Kajii IIPaBO Ha
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HUX [0 JaTH IOJAaHHA N0 BimoMcTBa 3adBKU IIOKO OJHOPIAHUX
TOBapiB i mocJryr.

AnenaniiEuii rocImogapChbKUi CyJO y PO3IJIALl cIpaBu He-
TpaBOMipHO 3acTocyBaB Tako)X NyHKT 1 crarti 8 IIK Vkpainm
(aHAJIOTisA 3aKOHY), 3a3HAYMBIIM, IO BiJHOCHHMN, IIOB A3aHI 3
BU3HAUEHHAM (ipMOBOro HaliMeHYBaHHS BimoMuM B YKpaiHi,
MOJKYThb peryJmoBaTucsA cTaTTeio 25 Ha3BaHOro 3aKOHY, AKa Mi-
CTUTh IPUIINCU IIOJO0 OXOPOHU IIPpaB Ha A0oOpe BimoMuil 3HAK.
IIpore 3asHaveHi BigHOCcMHU He € HMOAiOHMMHU 3a 3MicToM 3
OrJIAAY Ha Te, II[0 BU3HAHHSA 3HAKa JoOpe BigomMuM i BimomicThb
B YKpaiui ¢pipmMoBoro maiMeHyBaHHA € Pi3HUMH 3a CBOEIO
CYTTIO TIOHATTSIMU.

Hocuimkyoun cyTh CHipHUX BiZHOCWH, CyJ IIepIIoi iHcTaH-
il mpaBOMIpHO NMPUBHAYMB EKCIEPTHU3Y IS P03 SCHEHHS IIH-
TaHb, AKi IOTPeOyIOTH CIeliaJbHUX 3HAaHb, a caMe, — IIUTAHb
CTyHeHs 3MilTyBaHHA 3 (ipMOBMM HallMeHyBaHHSAM II03MBaua,
saKe OyJsio Bimomum B YKpaiui. IIpore B yxBaJsi mpo mpusHaveH-
HS CYJOBOI €KCIIepTU3W He 3a3HAUYeHO, AKe X HallMeHYBaHHA
mo3mBaya BiH Ha IIiJCTaBi HAABHMX y CIpPaBi JOKa3iB BBaKae
dipmoBuM. OTiKe, eKCIIEPTOM Ha BJIACHUU poacyn OyJio BuU-
3HaueHO (pipMOBe HaWMeHYBaHHSA IIO3MBaUa Ta 3OiMCHEHO Bin-
TIOBiJHe NOPiBHAHHA.

Pazom 3 TuM nuTaHHA Bu3HaueHHA (hipMOBOro HaliMeHyBaH-
HA Mae BUpiIIyBaTUCA CYAOM BiIIOBiIHO A0 YMHHOIO 3aKOHO-
IaBcTBa (B HAaHOMY BUHOAAKY — UYWHHOTO Ha Yac IIPOBEJEHHA
peectpariii coipHoi ToproBesbHOI MapKM) Ta Ha IIigcraBi Ha-
ABHUX y cupaBi mokasiB. IIpoTe cymom He 3a3HaueHO B OCKap-
JKyBaHOMY pillleHHi, Ha mifcraBi AKX MOKas3iB HMM OyJI0 BHU-
3HayeHO ()ipMOBe HaliMeHYBAaHHS II03WBauva Ta OTOTOYKHEHO
MOoT0 3 MMOBHUM HalMeHYBaHHIM.

Cyn, mepebpaBmiu Ha cebe He IpUTAaMaHHI oMy (QyHKITl
eKcmepra, caM AiHIIOB BUCHOBKY IIPO Te, IO OCKiIbKU (hipMmo-
BUM HallMeHYBaHHSAM MO3WBaua Ta HOT0 BUPiSHAJILHOIO UACTHU-
HOIO € TIeBHEe CJOBOCIOJYyUYeHHA (a (GaKTUUHO — Ile € TMOBHA
HasBa (ipmm), crmipHa TOproBesibHA MapKa He CXO0yKa J0 CTyIle-
HA 3MinryBanHA 3 (GipMOBUM HallMeHYBaHHAM I[103UBayYa.

OCKiJbKM 3a3HaUeHi MOPYIINEeHHS IPU3BEIN A0 HEIOBHOIO
3’sicyBaHHA OOCTaBWH CIIPABU Ta TMPUHHATTA HEMPABUIHHOTO
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pimenHs, cyn KacaiifHol iHCcTaHIIII cKkacyBaB CyZOBi pimeHHA
y cupasi i mepezaB ii Ha HOBUM pPO3TJIAL.

3.3. IIpaBoBa 0XOpoOHA Ta 3aXMCT IIPaB Ha reorpadiune
3a3HAYEHHS BiIIOBiTHO 10 3aKOHOJABCTBA Y KpaiHH

ITepm 3a Bce HeoOXiHO 3a3HAUUTH, 1[0 TepMiH “reorpadiu-
He 3a3HaueHHs OYB BBeJeHWUI A0 3aKOHOAaBcTBa YKpainu [lu-
BisibHUM KomekcoM Yipainu (manmi — K Vxkpaimm, ITK) Ta
Tocmogapcebkum Komexcom Ykpainm'. Toxi, sk S3akoH YKpaiHu
“IIpo OXOPOHY MpaB HAa 3a3HAUEHHS IIOXOMKEHHs TOBapin’?
(mami — 3akoH) Bu3HaAUa€e IIPaBOBi 3acaau OXOPOHHU IIpaB Ha 3a-
3HAUEeHHA ITOXOIKeHHs TOBapiB B YKpaiHi Ta peryJioe BigHOCHU-
HU, II[0 BUHUKAIOTh ¥ 3B ABKY 3 IX HAOYTTSIM, BUKOPHUCTAHHIM
Ta 3aXMCTOM. 3aKOH HaJa€ MIPaBOBY OXOPOHY KBadiikoBaHUM
3a3HAaUYEeHHAM ITOXOMKEeHHS TOBapiB.

Crarramu 1 Ta 6 3aKOHY BCTAaHOBJIEHO, 110 3A3HAYCHHS NOX00-
JHCEeHHS Mo8apy — TEePMiH, M0 OXOILTIoE (06’eaHye) TaKi TepMiHM!:

+ IIPOCTe 3a3HAUEHHS IOXOJKEHHSA TOBapYy;

+ KBasi)ikoBaHe 3a3HAUEHHA MMOXOMKEHHS TOBAPY;

+ IIpOCTe 3a3HAYEHHA IMOXOMKEHHS TOBapy — OyIb-AKe CJO-
BecHe um 3o00pasKyBajabHe (rpadiuHe) ImOo3HAUEHHS, IO
OpAMO YM OIOCEPEIKOBAHO BKasye Ha reorpadiuHe Mmiciie
moXO/MKeHHA ToBapy. Hum moxxke OyTum i HasBa reorpadiu-
HOTO MicCIld, AKa BXKUBAETHCA [JIs ITO3HAYEHHA TOBapy abo
AK CKJIaJI0OBa YaCTHHA TAaKOT0 MMO3HAYEHH;

+ KBaJihikoBaHe 3a3HAUEHHA MOXOIKEHHSA TOBApy — TEePMiH,
10 OXOILTIoE (00’eMHy€e) Taki TepMiHU:

— HasBa MicIld MOXOAKeHHA TOBapYy;

— reorpadiuHe 3a3HAUYEHHA ITOXOAKEHHS TOBapPY;

— Ha3Ba MicCIld MOXOKeHHS TOBapy — Has3Ba reorpadiuyHoro
MicIig, fKa BYKWBAETHCA AJs IIO3HAYEHHA TOBAapy, M0 IIO-
XOOUTH 13 3a3HaAUeHOTo reorpadivyHoro micisa Ta mMae 0coo-

! ITupinbHu#l Komekc YKpainu. 3akon Ykpaimum Bim 16 ciuma 2003 p. Ned35-IV
// Bimomocti BepxoBroi Pagu Vkpainu (BBP), 2003, Ne40-44, ct.356 (31 sminamn).
Tocnomapcekuii Kojgexkc VYKpainu. 3akoH YkKpainm Bixg 16 ciuma 2003 p. Ned36-IV
// Binomocti Bepxosuoi Pagu (BBP), 2003, Ne18, Ne19-20, Ne21-22, cr. 144 (3i sminammu).
? 3axkoH Ykpainu “IIpo 0XOpOHY IpaB Ha 3a3HAUEHHS MOXOMKEHHs ToBapiB” Bing 16 ueps-
Ha 1999 p. Ne 752-XIV // Bizomocti BepxoBroi Pagu Ykpainu (BBP), 1999, Ne32, c1.267
(31 3minamm).
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JIUBi BJIACTUBOCTi, BUKJIOUHO a00 I'OJJOBHUM YMWHOM 3yMOB-
JIeHI XapaKTepPHUMMU IJI JAaHOTO reorpad)iuyHOro Micrsa mpu-
poAHUMHU yMOBaMHu a00 IMOETHAHHAM IUX NPUPOSHUX YMOB
3 XapaKTepHUM OJA JaHOTo reorpadivyHoro Micumsda JIon-
CBKUM (paKTOpOM;

— reorpadiuHe 3a3HAUEHHS IOXOAKEHHS TOBApy — OyAb-AKe
cJaoBecHe UM 300pakyBajbHe (rpadiuie) mo3HAUEHHS, IO
OpAMO YM OIIOCEPEIKOBAHO BKadye Ha reorpadiuHe micie
TOXO/I»KeHHs TOBapy, AKUN Mae IeBHiI SKOCTi, pemyTariiio
abo iHIIi XapaKTepUCTUKU, B OCHOBHOMY 3yMOBJIEHI Xapak-
TePHUMHU OJIs OAaHOTO reorpadivyHoro Micisg IPUPOIHUMU
yMOBaMHU YU JIOACBKUM (aKTopoM ab0 MOeTHAHHAM ITUX
OPUPOAHUX YMOB i JIIOACBKOTO (paKkTopa.

Kpim Toro, rmaBamu 35 ta 45 IIK Vkpainm sampoBaakeHi
3araJibHi MIOJIOMKEHHS IMON0 HAOyTTs, 3MiliCHEHHS Ta 3aXHUCTy
mpaB Ha reorpagiune sasmaueHHs. Crarreo 420 IIK BcTaHOB-
JIeHO, II[0 reorpadiuHe 3a3HaueHHS € OOJHUM i3 00’€KTiB mpaBa
iHTeJIeKTyaJIbHOI BJIACHOCTI.

3rigao 3i cr. 501 3asmauenoro Kopekcy mpaBo iHTeJIEKTY-
aJIbHOI BJIACHOCTi Ha reorpadivie 3a3HaueHHSA BUHUKAE 3 JaTHU
Iep:KaBHOI peecTpaillii 1Ib0ro mpasa, AKIIO iHIIIE He BCTaHOBJIE-
HO 3aKoHOM. OG6GcAr mpaBoBOI OXOPOHU reorpadidHoro sasHa-
YeHHS BUBHAYAETHCS XapaKTepHCTHKaMHu ToBapy (mocayru) i
Mesxamu reorpadiuroro micmsa ¥ioro (ii) moxomxeHHs, 3adikco-
BaHUMHU [Oep:KaBHOIO pPeecTpallieio IIpaBa iHTeJeKTyaJbHOI
BJIACHOCTi Ha reorpadiuHe 3a3HAUEHHS.

BaxkauBum € Toil (pakT, 110 3akoHomaBcTBo €C, Ha BigMiHY
Big ITK VYkpainm, BcTaHOBIIIOE OXOpPOHY reorpadiuHMX 3a3HAa-
yeHb IIOJ0 TOBAPiB i He mepenbauae oXopoHu reorpadivHmux 3a-
3HAUYEHbD II[OJI0 TOCJIYT.

Cy6’exkmu npasa iHmeneKkmyanbHoOl 81ACHOCMI HA 2eozpa-
@iune 3a3nauenns. Cy0’eKTaMu IpaBa iHTeJEeKTyaJIbHOI BJlac-
HOCTi Ha reorpadiuie 3a3HaueHHA € BUPOOHUKMH TOBapiBs, aco-
miamii cmoskmBauiB, iHImi ocobu, Bu3HAUeHi saxoHoM (ct. 502
IIK Yxkpaian).

Y Toit ke uac, y 4. 1 cT. 9 3aKOHY BCTAHOBJIEHO, IO IPABO
Ha peecTparniio KBajdihiKoBaHOrO 3a3HAUYEHHA MOXOIKEHHS TO-
Bapy MaioTh:

a) ocoba ym rpyma ocib, AKi B 3aABIIeHOMY reorpadiunomy
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Micii BUpPOOGJAITE TOBap, OCOOJMBiI BJacTMBOCTi, IMeBHi
AKOCTi, pemyrarnia abo iHIII XapaKTepUCTUKU SAKOTO
moB’s3aHi 3 MuM reorpadivHuM Miciem;

0) acormiarii cIosKMBayiB;

B) YCTaHOBHU, II[0 MaIOTL 0e3mocepenHe BigHOIIIEHHS OO BUPOO-
JIeHHs YM BUBUYEHHS BiAMOBIAHUX NPOAYKTiB, BUPOOiB, TeX-
HOJIOTIYHMX IpoIleciB abo reorpadidHuxX MicIlb.

IIpaBo Ha BUKOpPHUCTAHHS 3apPeECTPOBAHOI HA3BU MicCIA IIO-
XOIKEeHHS TOBapy abo 3apeecTpoBaHOro reorpad)ivHoro 3as3Ha-
YeHHA MOXOKEeHHA TOBapy MaloTh, 3a YMOBU peecTpaillii 1boro
mpaBa, BUPOOHUKM, AKi B reorpadiyHoMy MicIli, 3a3HAUYEHOMY
B PeecTpi, BupoOJaAOTH TOBap, OCOOJMBI BJIaCTHUBOCTI, IIeBHi
SIKOCTi UM iHIIII XapaKTepUCTUKU SKOTO BilIOBiZalOTh TUM, IO
BHeceHi 10 Peectpy.

HadaHHs npaso8ol 0XO0POHU 2e02paitHuM 3a3HAYEHHSM.

IIpaBoBa 0XOpOHA IIPOCTOrO 3a3HAUEHHS IIOXOMKEHHS TO-
Bapy HaJaeThbCcs Ha mifgcTaBi fioro BuKopucramHA. IIpaBoBa
OXOpOHA IIPOCTOTO 3a3HAYEHHS ITOXOJKEHHS TOBAPY IOJIATAE
Y HeIOIYyIeHHi BUKOPUCTAHHA 3a3HaUeHb, 1[0 € HelIpaBIAUBU-
Mu (paJbIIMBUMU) UM TAKWUMU, IO BBOAATH CIOKUBAYIB B
OMAaHYy IIOJ0 AiMiCHOTO reorpadiuyHoOro MicId MOXOIKEHHS TO-
Bapy. IIpocTe 3a3HaYeHHs TOXOMKEHHS TOBApy He Mifjsarae
peecTparrii.

VYMoBU HamaHHSA IPABOBOI OXOPOHU HA3BU MiCI[S MOXOMAMKEH-
Hs TOBapy Ta reorpadiyHoro sasHadvyeHHS IIOXOKeHHS TOBapy
BCTAHOBJIeHI cTaTTeo 7 HaBeleHoro 3akoHy. Tak, mpaBoBa
O0XOpOHA HaJaeThcA KBaJi(hiKOBaHOMY 3a3HAUEHHIO ITOXOKEH-
HS TOBapy, IO BKasye Ha KOHKpeTHe reorpadiuHe micie, 3
SIKOTO TIOXOJUTH TOBap, i Ha sIKe He MOINUPIOIOTHCA BCTAHOBJIE-
Hi nmuM 3aKOHOM IIificTaBW OJd BiIMOBM B HaJaHHI IIpaBoBOi
OXOPOHU.

IIpaBoBa 0XOpOHA HAMAETHCS HA3Bi MiCI[A MOXOMKEHHS TO-
Bapy, II0J0 AKOI BUKOHYIOTHCA TaKi YMOBH:

a) BOHA € Ha3BOIO reorpadivHoro MicIis, 3 AKOr0 JaHUM TOBap
MOXOIUTD;

0) BOHAa B)KMBAETHCS AK Ha3Ba JAHOTO TOBApPY YU SIK CKJaI0Ba
yacTuHA Iliel Ha3BU;

B) Y BKa3aHOMY I[i€l0 HA3BOIO reorpadiuaoMy micii 00 €KTus-
HO iCHYIOTH XapaKTepHi NPUPOAHI YMOBU UM NHOETHAHHS



185

Teopemuuni ma npakmuiHi acneKkmu npagosoi 0XOPoHU il 3axucmy npas
NPOMUCNOB0L 8J1ACHOCMi ma npas Ha 3acobu indusidyanizayii

XapakKTepHUX IPUPOSHUX YMOB i JrofchbKoro axrtopa, IO
HAJAI0Th TOBAPY OCOOJMBUX BJIACTHUBOCTEH MOPiBHAHO 3 Of-
HOPiIHMMHI TOBapaMm 3 iHIIMX reorpadivHMX MicCIlb;

I') MIOBHAYYBAHUH I[i€I0 HAa3BOIO TOBAp Mae€ BiAMOBimHI BiacTu-
BOCTi, II[0 BUKJIIOUHO a00 IrOJIOBHHM UMHOM 3YMOBJIEHi Xxa-
PakTePHUMU AJSA AAHOTO reorpad)ivHOTO MicIlfd TPUPOIHU-
MU yMOBaAMM UM MNOETHAHHAM IIUX YMOB 3 XapaKTepPHUM
IIs1 faHOTo reorpad)iuHOro Micid JIIOACBKUM (DaKTOPOM;

I) BUPOOHUIITBO (BUAOOYBaHHS) i ImepepobKa IIO3HAUYYBAHOT'O
Iiel0 HA3BOIO TOBApPy 3AIiNMCHIOIOTHCA B MeKaxX 3a3HAUEHOTO
reorpadiuHoro micrs.

HezamexxHo Big ymMOB, mmepeadauyeHmnX Ii€I0 YaCTHMHOIO, HasBa
reorpadiuyHOro MicIsi BBa'Ka€THCA HA3BOIO MICI[A IOXOYKEHHS
TOBapy y pasi, Koiu CUPOBUHA AJA BUPOOHUIITBA TOBAPY IIOXO-
IUTH 3 iHIOro reorpad)iuHoOro Micmsd, Hik reorpadiuHe micie
BHPOOHUIITBA TOBapy, SAKINO reorpadiuHe Miciie BUPOOHUIITBA
(BumoOyBaHHS) CUPOBUHUW BU3HAUEHE, iCHYIOTH CIleIiaJIbHi
YMOBU BUPOOHUIITBA TaKOi CUPOBUHU Ta BCTAHOBJIEHO KOHT-
PoJIb 3a IX HOTPUMAaHHAM.

IIpaBoBa OxOpoHa HamaeThcA reorpadivyHOMY 3a3HAYEHHIO
MMOXOIKeHHA TOBapy, IMOJ0 AKOTO BUKOHYIOThCA TaKi YMOBHU:

a) BOHO € Ha3BOIO reorpaivHoro Miciisg, 3 AKOro JaHUUN TOBap
HOXOOUTD;

0) BOHO B)KMBa€EThCS AK HAa3Ba JAaHOTO TOBApPY UM AK CKJIaJ0Ba
yacTHUHA ITiel Ha3BU;

B) YV BKa3aHOMY Ili€l0 Ha3Bow reorpadiuHomy micii HaABHI
XapakTepHi yMoBU Ta/ab0 JIOACHKUM (HaxTop, IO HAJZAIOTH
TOBapy NMEBHUX AKOCTEHN UM iHIINX XapaKTEePUCTUK;

I') MO3HAUYBaHUM I[i€}0 HA3BOIO TOBAp Mae€ IIeBHi AKOCTi, peIry-
TAIilo YM iHITI XapakTepPUCTUKU, B OCHOBHOMY 3YMOBJIEHI
XapaKTepHUMHU [IJA OaHOTO reorpadiyHoro Miciig mpupo/-
HUMU yMOBaMHu Ta/abo JIOACBKUM (DaKTOPOM;

I) xoua 0 OCHOBHA CKJIaJ0Ba IMO3HAUYBAHOI'O I[i€l0 Ha3BOIO TO-
Bapy BUPOOJSAETHCA Ta/ab0o mepepolJsgeThcad B MeKax 3a-
3HAUEHOTO reorpaiyHOro MicIid.

IIpaBoBa oxopoHa Mo:Ke OyTM HajaHa OMHAKOBMM 3a3HaueH-
HAM IIOXOJKEHHS TOBapy, II0 BUKOPUCTOBYIOTHCHA [AJISA IIO3HA-
YeHHS Pi3HUX 3a BJIACTUBOCTAMMU OJHOPiZHMX TOBapiB, 3a
yMOBHU 3a0e3lMeueHHs IPM BHUKOPHCTAHHI ITMX 3a3HauYeHb Bif-
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MiHHOCTe#, mocTaTHiX nOJA 3amobiraHHsA BBEeJeHHIO B OMaHy
CIIO}KMBAUYiB 1100 AiticHOI imeHTH(ikaIii ToBapis.

IIpaBoBa OXOpoOHA HALAETHCSA OMOHIMIUHMM 3a3HAYEHHAM
MMOXOMIKeHHA TOBapy 3a YMOBU 3a0esleueHHs 3aIrlo0iraHHsA BBe-
IeHHIO B OMaHy CIIOKMBAUiB ITOMO mificHOI imemTudikarii ToBa-
Py, reorpadiuyHOTO MiCIlsI IOXOAKEHHSA TOBapy abo Horo mexx.

IIpaBoBa OoxOpoHA AK HAa3Bi MiCIlA IOXOIKEHHS TOBApy U
reorpadiuHoMy 3a3HAYEHHIO IMOXOIKEHHSA TOBApy HANAETLCS
TaKOXX TPaAuIliiiHi# reorpadiuniii abo HereorpadiuHiit HasBi,
KA BUKOPHUCTOBYETHCA OJIA IO3HAUEHHS TOBApy, IO BiamoOBi-
Iae ymMoBaM, mepembaueHuM d. 3 Ta 4. 4 c¢T. 7 3aKoHy.

ITum 3aKoHOM He HaJA€ThCA IIPABOBa OXOPOHA KBasidikoBa-
HOMY 3a3HAUEHHIO MOXOAKEHHSA TOBapy, IMO:

a) He BiATIoBiZae ymoBaM, mepeadaueHUM CT. 7 IIbOT0 3aKOHY;

0) cymepeuuTsh MyOJTiYHOMY HOPAAKY, IPUHITUIIAM I'yMaHHOCTL
Ta MOpAaJi;

B) € BUJIOBOIO HA3BOIO TOBApY;

I') IPaBWJILHO BKa3dye Ha reorpagiuHe Miciie BUTOTOBJIEHHSA TOBA-
Py, ajie CTBOPIOE y CIOKMBAYiB IOMUJIKOBE YABJICHHSA IIPO Te,
III0 TOBap BUTOTOBJIEHO B iHIIIOMY TeorpaiyHOMY MicIri;

1) € HA3BOIO COPTY POCJUHU UM IIOPOAU TBAPUHU i TOMY 3aaT-
He BBECTH B OMAaHY CIOKHBAUYiB ITOA0 HiMCHOTO MOXOIKEeH-
HS TOBapYy;

e) € TOTOXKHUM ab0 CXOKUM HACTiJIbKHU, IO MOT0 MOKHA
CILTyTaTH 31 3HAKOM JIJIA TOBapiB i mocjayr, mpaBa Ha AKHH
BU3HAHI B YKpaiHi, AKII0, 3BasKal0UN Ha peIyTalliio, Bimo-
MicTh i TpuBaJIicTh BUKOPUCTAHHS IIHOTO 3HAKa, Taka mIpa-
BOBa OXOPOHA MO’Ke BBECTHM B OMaHy CIIOKHBAYiB IIOH0
iIeHTUYHOCTi TOBapy.

ITum 3akoHOM IIpaBOBAa OXOpPOHA He HAJAEThCA KBasidiko-
BAHOMY 3a3HaUEHHIO MMOXO:KEeHHSA TOBapy, MOB’sAI3aHOMY 3 T'eo-
rpapiuHuM MicieM B iHO3eMHIN Aep:kaBi, AKIIO IIpaBa Ha Iie
3a3HaveHHsa abo iHIle mo3HaueHHs, IO 3a CBOIM 3MicTOM Bif-
HOBiae MOHATTIO KBaTi(pikoBaHOTO 3a3HAUEHHS MOXOMKEHHS
TOBapiB, HE OXOPOHAIOTHCA Y BiATIOBiAHiN iHO3eMHil meprKasi.

Cepen HOPMaTHUBHO-IPABOBUX aKTiB, IO PEryJiiOIOTh ITHUTAH-
HA IIPaBOBOI OXOPOHU reorpadivHoro 3asHaueHHS, OKpPiM BHU-
mIe3ralaHuXx AOIiJIbHO Ha3BaTU HACTYIIHi:

1. Posnmopamxenaas KMV Big 23.04.2001 p. Nel49-p “IIpo
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cIlelliaJIbHO YIOBHOBAaYKEHi OpraHu [ BU3SHAYEHHA Ta
KOHTPOJIIO OCOOJIMBUX BJIACTMBOCTEN Ta iHINMX XapaKTepu-
cTUK ToBapiB” (i3 samimamm).

2. ITono:xeuusa mpo Ilepenix BumoBMX Ha3B TOBapiB, 3aTBep/-
'Kere Haxkazom MOH VYkpaimm Big 12.12.2000 p. Neb83,
3apeecTpoBaHoro B MinicrepcTBi IocTuiii VYxpainu
23.01.2001 p. 3a Ne61/5252.

3. IlonosxkenHna npo lep:xaBHuii peectp YKpaiHu Ha3B MicIb
TMOXOIKEeHHsA Ta reorpadiuHux 3a3HaUeHb MOXOMKEHHSA TO-
BapiB i mpaB Ha BUKOPHCTAHHS 3apeeCcTPOBaHUX KBaJi(iko-
BaHUX 3a3HAUYeHb IMOXOMKEeHHsS TOBapiB, 3aTBEPAKEHOTO
"Hakazom MOH Bixg 13.12.2001 p. Ne798, zapeecTpoBaHOTO
B MinicrepcTBi 1octumii VYwxpaimm 27.12.2001 p. 3a
Nel1086/6277 (i3 smiHamu).

4. IlpaBuna crJIafaHHA, IOaHHA Ta TPOBEJEHHA €KCIIEPTUSHU
3asIBKU Ha pPeecTpalliio KBaJji(hikoBaHOro 3asHaUYeHHS IIO-
XOM’KEeHHSA ToBapy Ta/abo mpaBa Ha BUKOPUCTAHHA 3ape-
€CTPOBAHOI0 KBaJIipiKoBaHOTO 3a3HAYEHHA IIOXOIKEH-
Hs ToBapy, s3arTBepakeHi maxazom MOH Vxkpaimu Bifg
17.08.2001 p. Neb598, szapeecTpoBani B MinicTrepcTsi 1ocTu-
mii Yrpainm 31.08.2001 p. 3a Ne772/5963 (iz saminamu).

IIpasa inmeaexmyaavHoi 6;1acHOCmi Ha zeozpadiiHe 3a3HA-
YeHHA.

Cmpoxu yunHocmi npae. Bigmosigao mo IIK Ykpainu mpasa-
MU iHTeJEeKTyaJIbHOI BJIAaCHOCTI Ha reorpacdiuHe 3a3HAUEHHS €:

1) mpaBo Ha BU3HAHHSA IIO3HAUEHHA TOBapy (IIOCJIyru) reorpa-
dbiuHVM 3a3HAYEHHAM;

2) mpaBO Ha BUKOPUCTAHHSA reorpaivHOTO 3a3HAYEHHS;

3) mpaBO IEPeIIKOAKaTH HeIPaBOMipHOMY BUKOPUCTAHHIO
reorpadiuHOro 3a3HAUYEHHA, B TOMY YUCJi 3a00POHATH TakKe
BUKOPUCTAHHA.

Bigmosigmo mo ct. 17 3axkouny Yikpainu “IIpo oxopoHy mpaB
Ha 3a3HAUYEHHSA IOXOJ’KeHHSA TOBapiB” Impasa, IO BUILINBAIOTh
i3 peecrparii kBaJihikoBaHOrO 3a3HaUYeHHs IIOXOIKEHHS TOBA-
py Ta/abo mpaBa Ha HOro BUKOPHUCTAHHSA, HilOTh BiJ maTu ix pe-
ecTparii.

Peecrpaniss mpaBa Ha BUKOpPUCTAaHHA KBaJjiikoBaHoro 3a-
3HAUEHHA ITOXOIKEHHs TOBapy He oOMerKye IIpaB iHIIUX OCi0
Ha PeecTpallifo iX mpaB Ha AOT0 BUKOPUCTAHHS.
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OOcsar mpaBoBOi OXOPOHH, IO HASAETHCSI PEECTPAIli€lo IpaBa
Ha BUKOPHUCTAHHSA KBaJTi(DiKOBAHOTO 3a3HAUYEHHSA ITOXOKEHHS
TOBapy, BU3HAUAETHCA 3aHeceHUMU 10 Peectpy i 3adikcoBaHu-
MU Y CBiIOIITBI XapaKTepUCTUKaMM! TOBapy Ta MeKaMu reorpa-
¢iuHOrO MicCIA.

BaacHuk cBimolTBa Mae mIpaBo:

a) BUKOPHCTOBYBATHU 3apeecTpoBaHe KBaihikoBame 3a3HAUEH-
HS IOXOIKEeHHs TOBapy;

0) B)KMBaATHU 3aXOHiB IMOA0 3a00POHM BUKOPHUCTAHHA KBaJigi-
KOBaHOTO 3a3HAaUeHHs MHOXOIKEHHS TOBapy ocobamm, AKi
He MaloTh Ha Ie IpaBa;

B) BUMaraTu BiJ ocib, 1o MOPYIIWJIM HOro IIpaBa, MPUINHEH-
HA IUX IOPYIIEeHb i BiANIKOAYBaHHSA MaTepiaJbHOI Ta MO-
PajJIbHOI MIKOAM ¥ BCTAHOBJEHOMY 3aKOHOM HOPAIKY.

BukopucTaHHAM 3apeecTpOBaHOTO KBajiikoBaHOTO 3a3Ha-
YeHHSA MOXOMKEeHHS TOBApPy BUBHAETHCS:

a) HaHeceHHs oTo Ha ToBap abo HAa eTUKETKY;

0) HaHeCEeHHA MOro Ha YIIaKOBKY TOBApy, 3aCTOCYBAHHS y PEK-
JaMi;

B) 3anmc Ha OJlaHKaX, PaXyHKax Ta iHIMIUX JOKYMEHTaX, IO
CYIIPOBOKYIOTH TOBap.

BiiacHmK cBifoniTBa Mae mpaBO HAHOCUTHU TOPAM i3 KBasidi-
KOBAHUM 3a3HAUYEHHSIM ITOXOIKEHHS TOBApy IIOIepemKyBasibHe
MapKyBaHHS 1A iHdgopMmariii mpo Te, 110 Iie 3a3HAUEHHS 3ape-
€CTPOBaHO B YKpaiHi.

A momepeaKyBaJbHOTO MapKyBaHHSA Ha3BW MiCI[A ITOXOJ-
JKeHHsSI TOBapy 3aCTOCOBYETBLCsS OOBeIeHa OBaJioM abpeBiaTypa
HMII. 3amicTh 11bor0 MapKyBaHHA abo pasoM i3 HUM MO’Ke Ha-
HOCUTHUCS TeKCT: “3apeecTpoBaHa B YKpaiHi HasBa Micid 1mo-
XOIKeHHs ToBapy”’ .

s momepenKyBaJbHOTO MapKyBaHHA reorpadiuxoro 3a-
3HAUEHHA IIOXOIKEHHsS TOBapy 3acTOCOBYETHCS 0O0BeleHa OBa-
Jgom abpesiatypa I'SII. 3amicTh IIbOT0 MapKyBaHHSA abo0 pasoMm
i3 HUM MOKe HaHOCHUTHCS TeKcT: “3apeecTpoBaHe B YKpaiHi
reorpadiuHe 3a3HaUYEeHHS IIOXOAKEHHSA TOBapy .

BaskiauBo BigmiTuTH, 1o 3rigHo 3 4. 6 cr. 17 3axkouy BJac-
HUK CBiJOIITBA He Ma€ IIpaBa:

a) BUJABATH JIiIIeH31l0 Ha BUKOPHCTAaHHS KBaJi)ikoBaHOTO 3a-
3HAUYEHHSA MMOXOMKEeHHS TOBAPY;
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0) sabopoHATH (IEPEIIKOIKaTH) CIEeIiaJbHO YIIOBHOBAYKEHUM
opraHaMm 3AiJiCHIOBATM KOHTPOJIb 3a HASBHICTIO B TOBapi
0CcO0JIMBUX BJACTHUBOCTEH Ta iHIINX XapaKTepPHUCTHUK, Ha
mizcTaBi AKX 3apeecTPoOBAHO KBajdi()ikoBame 3a3HAUCHHS
MOXOIKeHHsA TOBapy Ta/ab0o mpaBo Ha HOT0 BUKOPUCTAHHSI.

Cr. 504 ITK Vxpainm BCTaHOBJIEHO, II[O0 IPaBO iHTEJEKTY-
anpHOI BJacHOCTi Ha reorpadiuHe 3a3HAYeHHS € YMHHUM 3
IaTW, HACTYHHOI 3a JaTOo0 Aep’KaBHOI peecrtpailrii, i oxopo-
HSEThCA 0E3CTPOKOBO 3a yMOBU 30eperkKeHHsS XapaKTEepPUCTUK
TOoBapy (IOCJayru), MO3HAUEHUX ITUM 3a3HAUEHHSIM.

Bigmosigzo g0 4. 4 ct. 15 3aKoHY CBiZOITBO, IO IIOCBigUyeE
peecTpailliio mpaBa Ha BUKOPUCTAHHS KBasidiKoBaHOTo 3a3Ha-
YeHHSA TMOXOMAKeHHsS ToBapy, Aie mporsarom 10 pokie Bix matum
MOJAHHA 3aABKU.

Ctpok mii cBimomTBa mpomoB:KyeThcss MiHicTepcTBOM ocBiTH
i Hayku YKpaiuu Ha HactynHi 10 pokis ma migcrasi sasBu, 1o-
IaHoi BJIACHUKOM CBiZIOI[TBA, IIPOTATOM OCTAHHBOTO POKY mii
cBimonTBa, 3a YMOBM HaJaHHA HiATBEPIKEHHA CIeEIiaJbHO
YIIOBHOBA’KEHOTO OPraHy, IO BJACHUK CBiOIITBA BUPOOJIAE
ToBap y reorpadiuHomy wmicii, saszHaueHomy B Peecrpi, a xa-
PaKTepPUCTUKU TOBApPYy BilIOBialOTh XapaKTepPUCTHUKaM, 3aHe-
ceHuM n0 Peectpy. 3a IpPOAOBKEHHA CTPOKY mii cBimomTsa
crIayyeTbed 30ip.

IIpununenns YUHHOCMI MAIHOBUX NPAE HA zeozpa@)iuHe 3a-
3HAYeHHA.

Cr. 19 3akoHY BCTAHOBJIEHO, III0 IPaBOBa OXOPOHA KBaJidi-
KOBAHOTO 3a3HAUYEHHS IOXOAKEHHS TOBApy BUBHAETHCS HEMmili-
CHOIO Ha MmifcTaBi BU3HAHHS HEMIMCHOIO peecTpalrii mporo 3a-
sHaueHHdA. IIpaBoBa 0xopoHa KBaJi(hpiKoBAHOrO 3a3HAUEHHS II0-
XOI:KeHHs TOBApPYy HPUIMHSETHCA HA IifcTaBi NpUIMHEHHS mii
peecTpaiiii MbOro 3a3HaUYeHHd.

Bigmosiguao mo crareir 20 Ta 21 mporo 3aKoHy peecTpallis
KBaJipikoBaHOTO B3a3HAUYEHHS MNOXOMKEHHS TOBapy MOKe
OyTu BuU3HaHa CYAOM HeIiliCHOIO y pasi fioro HeBimmoBigHOCTI
yMOBaM HaJaHHS IPaBOBOI OXOPOHU, mepenbadyeHHM CT. 7
nporo 3axkoHy. BusHaui HexificHuMu peecrtparii KBaJigikosa-
HOTO 3a3HAUEHHs MOXO:KeHHsS ToBapy abo mpaBa Ha BUKODPHU-
CTaHHS IIbOTO 3a3HAUEHHsS BBaKalOThCA TAKUMH, [0 He Ha-
OpaJjiu YMHHOCTI.
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Peecrpanisa mpaBa Ha BUKOPUCTAaHHA KBajidikoBaHOTO 3a-
3HAUYeHHA IOXOJKEeHHsA TOBapy Ta CBiJOITBO, IO IIOCBimuye
OpaBO Ha BUKOPHCTAHHA KBaJIi(hiKOBaHOro 3a3HAUEHHS IIOXOJ-
JKeHHsA TOoBapy, MOKYTh OyTH BU3HAHI cyaoM HemilicHUMU,
AKIIO peecTpallid Oyja 3milficHeHa 3 HOPYIIEHHAM BMUMOT, IIe-
penbdauvenux crarrtamu 7, 8 i 9 3axkony.

Busnani HemificHuMmu peecTparlii mpaBa Ha BUKOPUCTAHHSA
KBaJi(piKkoBaHOTO 3a3HAUEHHS MOXOAKEeHHS TOBapy Ta CBimOIT-
Ba, IO IIOCBiUye IIe IIpaBO, BBAYKAIOTHCA TAKWUMM, IO HE Ha-
OpaJii YMHHOCTI.

Hisa peecrparmii kBadihikoBaHOTO 3a3HAUEHHA ITOXOKEHHS
TOBapy MOXKe OyTHM IPUIMHEHA CyAOM Yy pasi BTpaTH xapakKTep-
HUX JJIg JaHOro reorpadivyHOro Micisa yMOB i MOMKJIMBOCTEM
BUTOTOBJIEHHS TOBapy, onmcaHoro B PeecTpi, a TaKOX BU3HAH-
HS IIHOTO 3a3HAUYEHHS BUJOBOIO HAa3BOIO TOBapy.

Hisa peecrpamii kBadihikoBaHOrO 3a3HAUEHHA ITOXOYKEHHS
TOBapy, OB’ A3aHOT0 3 reorpadiuyHmM MiclieM B iHO3eMHill aep-
JKaBi, IPUIUHAETHCSI TAKOK Y 3B’ SA3KY 3 MPUIUHEHHAM ITPaBO-
BO1 OXOPOHU ITHOT'0 3a3HAUEHHS B KpaiHi ITIOXOAKEHHA.

IIpaBo Ha BUKOPUCTAaHHA 3apeECTPOBAHOTO KBaJi(hiKOBaHOTO
3a3HAYEHHA IIOXOMKEHHA TOBApy MOKe OyTH IIPUIMHEHO:

a) 3a pilreHHAM CyAy y 3B A3KY 3 BTPATOI TOBAPOM OCOOJIM-
BUX BJIACTUBOCTEM a00 iHINNX XapaKTePUCTUK, OMUCAHUX Y
Peectpi, Big maTu, BCTaHOBJIEHOI CyIOM;

6) y pasi JgikBimamii opugnuHOi ocobu abo cmepTi (dismuHOl
ocobu, 110 € BJIACHUKOM CBiZOIITBA;

B) YV pasi momaHHA BJIACHUKOM CBiZOIITBA 3asBU OO0 ¥ CTAHOBU
Ipo BiIMOBY BijJ mpaBa Ha BUKOPHUCTAHHS IIHOTO 3a3HAUYeH-
Hs. [IpaBo nmpunuuAaeThbea 3 AHSA odimiiinoi myb6ikarii Bi-
JIOMOCTeIl TIpo Iie;

r) y pasi HecmaaTu 300py 3a IPOJOBXKEHHS CTPOKY Iii cBi-
pourtsa. IIpaBo mpunuHAETHCA 3 IMEpHIOTO AHA Ail HacTyI-
HOTO CTPOKY, 3a AKuil 30ip He cILIaueHo.

3rigmo 3i cr. 22 3aKoHy BU3HAHHS peecTpallii Ta BigmosigHOo-
TO CBiZOIITBa HEeNiICHUMU HPOBAAUTHCA Y CYJOBOMY IIOPSAIKY.

Bynbs-akKa ocoba Mae mpaBO 3BEPHYTHUCS L0 CYLy 3 IO30BOM
Ipo BUBHAHHA HeNiiCHMMHU peecTparlii Ta cBimorra abo mpo
OPUOMHEHHA iX mii, mpo yTouHeHHA omucaHux y Peectpi xa-
PaKTepUCTUK TOBaApPy YU YTOUHEHHSA BiAIMOBiZHOCTI KBaJidi-
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KOBAHOTO 3a3HAYEHHA IIOXOJKEeHHA TOBapy ioro reorpadiu-
HOMY MiCITI0, a TAKOK IIPO BU3HAHHS 3apPEECTPOBAHOTO KBaJIi-
dikoBaHOTO 3a3HAUYEHHSA IIOXOMKEHHS TOBAapy BUJOBOIO Ha-
3BOIO.

Ha migcraBi pimieHHA cyny YcTaHOBAa BHOCHUTH BiAIIOBimHI
amiau 10 Peectpy um Ilepesiky BumoBuX Ha3B TOBAapiB, IIPO IO
myO0JiKyeThbesa B ogirifimomy GrosieTeHi ¥YcTaHOBH.

3axucm mailHo8ux npas Ha zeozpadiine 3a3HAUEHHA.

Bigmosigzmo mo cr. 23 3aKOoHY MOPYIIEHHAM MIpaB HAa BUKO-
PUCTAHHS 3a3HAUYEHHSA NOXOIKEeHHS TOBAapy € BUKOPUCTAHHSA
HempaBAuBOTO ((PaiabIINBOr0) 3a3HAUEHHS ab0 TAKOI'o 3a3Ha-
YeHHs, 110 BBOAUTH CIOKWBaua B OMaHy IIIOJO CIPaBKHBOTO
MicCIIs ITOXOMIKEeHHS TOBapy.

Byznb-ake mocAraHHA Ha IpaBa BJIaCHUKA CBiZOIITBA IIPO pe-
€CTpallilo mpaBa HAa BWKOPHCTAHHS 3apPEECTPOBAHOTO KBaTidi-
KOBAHOTO 3a3HAUYEHHA MOXOJKEHHA TOBApY TATHE 3a cO00I0 Bif-
HOBiZaJbHICTE 3TiTHO i3 3aKOHaAMU.

IlopymiennaM IpaB BJAaCHUKA CBiJOIITBA TPO PeeECTpAIliio
ITpaBa Ha BUKOPUCTAHHA 3aPEECTPOBAHOTO KBaJi()iKOBaHOTO 3a-
3HAYEHHA MOXOAKEeHHA TOBapy €:

a) BUKODPUCTAHHSA 3apeecTPOBAaHOTO KBaJi)ikoBaHOTO 3a3Ha-
YeHHs MOXOAKEeHHA TOBapy 0cob0i0, AKa He Ma€ CBiZOITBa
IIPO peecTpalliio mpaBa Ha H0oro BUKOPUCTAHHHA;

0) BUKODUCTAaHHSA 3apEECTPOBAHOTO 3asHAUeHHsS TeorpadiumHo-
T0o TOXOIKEeHHS TOoBapy, AKINO Ilefi ToBap He IIOXOIUTHL i3
3apPEECTPOBAHOIO JJIsI IIHOTO 3a3HAUYEHHA reorpadivyHoro
MicIig, HaBiTH AKINO CIIPABIKHE MicClie IIOXOJKEHHSA TOBapY
a0o reorpagiuHe 3asHAUEHHSA HOro MOXOMKEHHS BUKOPI-
CTOBYETBCA y IepeKJani abo CYyIPOBOMKYETHCSA CJIOBAMU:
“Bun”, “tun”’, “ctTuan”’, “mapka’, “imiraiis” ToImo;

B) BUKOPHCTAaHHS 3apPEECTPOBAHOTO KBaJi)iKoBaHOTO 3a3Ha-
YeHHS MOXO/KEeHHS ToBapy abo moiOHOTO A0 HHOTO MO3HA-
YeHHA IJd BiZMiHHUX Big onmcanux y PeecTpi omHOpigmHUX
TOBapiB, AKIIO TaKe BUKOPUCTAHHSA BBOAUTH B OMAaHY CIIO-
JKMBaUiB IIOJ0 HOXOMKEHHS TOBapy Ta HOro 0CoOJMBUX
BJIACTUBOCTEeI a00 iHITMX XapaKTEePUCTUK, a TAKOMXK AJA He-
ONHOPiZHMX TOBAapPiB, SKIIO TaKe BUKOPUCTAHHS 3aBIa€
IMIKOAM pemyTallii 3apeecTpoOBaHOTO 3asHaueHHs abo € He-
OIPaBOMiPDHUM BUKOPUCTAHHAM HOTO pPeImyTarrii;
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) BUKOPUCTAHHSA 3apEECTPOBAHOTO KBasiiKoBaHOro 3a3Ha-
YeHHS MOXOMKEeHHA TOBapy SAK BHUJOBOI Ha3BMU.

He BBarKkaeTbCcs MOPYIIEHHSAM IIPaB BJACHUKA CBiJOIITBA:

a) BUKODPUCTAHHSA 3apeecTpPoBAaHOTO KBaji)ikoBaHOTo 3a3Ha-
YeHHS IMOXOM:KEeHHs TOBapy, nepembaueHe myHKTamMu “0” i
“B” uy, 5 cr. 17 3akony, OyIb-AKOI0 0CO00I0, IKA HA 3aKOH-
HUX I[igcraBax mpuadaia IOo3HaAUeHWI IIMM KBaJjidikosa-
HUM 3a3HAYEHHAM NOXOIKEHHSA TOBAp y BJIACHUKA CBi-
IOIITBA i IOBTOPHO BBOAUTH MOT0 B 00ir;

0) BUKOpPHUCTAHHSA KBaJi)iKOBAHOTO 3a3HAYEHHS ITOXOIKEHHS
TOBapy 0co000, sIKa He Ma€ CBiJOI[TBA PO PEECTpaIrito
mpaBa Ha HOro BUKOPHUCTAHHSA, ajie J0OpOCOBicHO #oro Bu-
KOpPHCTOBYBaJia A0 JaTu peectparii. fIkio 1sa ocoba mpo-
TATOM JIBaHANIIATH MicAIiB Bim matm peecrparii KBasrigi-
KOBAHOTO 3a3HAUYEHHA IOXOMKEeHHS TOBapy He MOJACThb A0
YcTaHOBU 3aABKW Ha OJEpP:KaHHS ITpaBa Ha BUKOPUCTAHHS
IIOr0 3a3HAUYEHHA, IIOJAJbIlIe HOT0 BUKOPUCTAHHSA BBaKa-
€ThCA MOPYIIIEHHAM IIPaB BJIACHUKA CBimoITBa.

BigmoBigmo mo ct. 432 IluBimbHOrO KoAeKcy YKpaiHu
KOKHa ocoba Mae MpaBO 3BEPHYTHUCA OO0 CYAY 3a 3aXUCTOM
CBOI'O IpaBa iHTEJEeKTyaJbHOI BJACHOCTi BiJIIOBifTHO MO CTATTi

16 mroro Kogexcy.

Cyx y BUIIagKax Ta B MOPAJKY, BCTAHOBJIEHUX 3aKOHOM,
MOJKe TIOCTaHOBUTH PIIlIeHHs, 30KpeMa IIpo:

1) 3acTocyBaHHA HerailHUX 3axXOMiB IIOJ0 3amO0iraHHsA IIOPY-
IIeHHIO IIpaBa iHTEJEeKTyaJbHOI BJIACHOCTI Ta 30eperKeHH
BiAIOBiZHUX JOKa3iB;

2) 3yIMHEHHSA IPOIYCKY uUepe3d MUTHUI KOPAOH YKpaiHW To-
BapiB, iMIIOPT UM €KCIOPT AKUX 3AINCHIOETHCA 3 MOPYIIEH-
HAM IpaBa iHTeJIeKTyaJbHOI BJIACHOCTI;

3) BUJyUYeHHS 3 IUBiJIBHOTO 000POTY TOBApiB, BUTOTOBJIEHUX
abo BBeNEeHUX y IUBiNBHUI 00OPOT 3 IOPYIIEHHAM IIpaBa
iHTeJIeKTyaJ bHO1 BJIACHOCTI;

4) BUJIIyUYeHHSA 3 IIMBiJIbHOTO 000POTY MaTepiajiB Ta 3HAPAAb,
SAKi BUKOPUCTOBYBAJIUCS IIePEBAYKHO JIJI BUTOTOBJIEHHS TO-
BapiB 3 MOPYIIIEHHAM IIpaBa iHTEJIEeKTYyaJbHOI BJIACHOCTI;

5) 3acTOCYBaHHSI Pa30BOT'0 I'POIIIOBOTO CTATHEHHS 3aMiCTh Bif-
MIKOAYBAaHHA 30MTKiB 3a HeIpaBOMipHe BUKOPHUCTAHHS
00'eKkTa IpaBa iHTeJeKTyaJabHOI BJiacHOCTi. Poamip crar-
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HeHHsA BM3HAUYAETHCS BiANOBIAHO MO 3aKOHY 3 ypaxyBaH-
HAM BUHM 0co0M Ta iHIIMIHWX obOCTaBUH, IO MAalOTh iCTOTHE
3HAUEHH;

6) onyOaikyBamHsa B 3acobax MacoBoi iH(opmMmailrii BimomocTeii
IpOo NOPYUIEHHsS IIpaBa iHTeJIeKTyaJIbHOI BJIACHOCTI Ta
3MiCT CyZOBOTO PIiIlIEHHS II[OJI0 TAKOTO ITOPYIIEeHHS.

Kpim BuIlle mepejiueHrX HOPMaTHBHO-IIPABOBUX aKTiB 3a-
XUCT reorpadivHmMX 3a3HAUEHb 3MiMCHIOETHCS TAaKOYK 3aKOHO-
IaBCTBOM YKpainu B chepi 3axucTy Big HemoOpPOCOBiCHOI KOH-
KypeHIrii.

Tak, BigmoBiguo mo 4. 1 cT. 4 3akouy Ykpaiuu “IIpo saxucrt
BiJl HeZ0OPOCOBICHOI KOHKYPEeHIIil”' HempaBOMipHUM € BUKOPHU-
cTaHHA 0e3 J03BOJIY YIIOBHOBAKEHOI Ha Te 0cobu Uy Koro imexi,
(ipmoBoro HaliMeHyBaHHs, 3HaAKiB aJsa ToBapiB i mocayr,
iHIIIUX ITO3HAYEeHb, a TAKOXK PEeKJIAMHUX MAaTepiajiB, YyIIaKOBKU
TOBapiB, Ha3B JIiTepaTypHUX, XYIOXKHIX TBOPiB, MepiogMUHMX
BUaHb, 3a3HaUEHb MMOXOKEHHS TOBapiB, 1[0 MOKe MPU3BECTHU
IO 3MiIlTyBaHHSA 3 AisJbHICTIO iHIIIOTO T'OCIIOAAPIOI0YOrO Cy0’ €K-
Ta (IigmpueMIisa), AKUNA Mae MPiOpUTET Ha IX BUKOPUCTAHHSA.

3rigao 3 4.4. 1 Ta 2 ct. 33 'ocmomapchbKOro Kojekcy YKpai-
HU HEIPAaBOMipHMM BUKOPUCTAHHAM iJIOBOI pemyTalrii cy0’eKTa
roCIIOfapiOBaHHS BU3HAIOTHCA: HEIPABOMipHE BUKOPUCTAHHS
UyKUX [O3HAUeHb, PEeKJIaMHHX MaTepiaJiB, YIIaKOBKM; HeIllpa-
BOMipHEe BUKOPHCTAHHS TOBapy iHIIOr0 BHPOOHMKA; KOIiIOBaH-
HsS 30BHIIIIHBOTO BUTJIAAY BUPOOY iHIITOro BUPOOHMKA; ITOPiB-
HAJbHA PEeKJaMa.

HempaBoMipHUM € BUKOpPHCTaHHS 0e3 M03BOJIY YIIOBHOBaKe-
HOI Ha Te 0coOM UY:KOTO iMeHi, KOMEPI[iHHOro HaliMeHyBaHHS,
TOPrOBEJbHOI MapKu, iHIIMX MO3HAUEHb, a TAKOXK HAaJEKHUX
iHmIi#n ocobi pexJaMHMX MaTepiajyiB TOIO, IO MOKe IIPU3Be-
CTU IO 3MIIlTyBaHHA 3 AisAJIbHICTIO iHIIOTO cy0’€KTa rociomapio-
BaHHS, AKUM Mae MPiopuTeT HA IX BUKOPUCTAHHSI.

¥V pasi BcTaHOBJIEHHA (haKTy HEIIPABOMipHOTO BUKOPHUCTAH-
HA YY:KUX IMO03HAUYeHb, PEKJIaMHUX MaTepiajiiB, YIaKOBKHU, Iie-
pexbauenoro cr. 4 Ykpainu “IIpo saxueT Bim HemoOpocoBicHOL
KOHKYpeHIIii”, abo ¢pakTy KomiloBaHHA BUPOOiB, IIepeadaueHoro
craTTeio 6 1Mporo 3aKOHY, 3alliKaBJeHi 0cO0M MOYKYThH 3BEPHY-

! Bakon Ykpainu “IIpo saxmer Bijg HemoOpocoBicHOI KoHKypeHmii” Big 7 depsusa 1996 p.
Ne236,/96-BP // Binomocri Bepxosroi Pagu Ykpaiuu (BBP), 1996, Ne36, cr.164 (3i sminamu).
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THUCS 00 AHTHMOHOIIOJIBLHOI'O KOMiTeTy YKpaiHu, HOro TepuTo-
pPianpHUX BiAJijeHb i3 3asBOI0 IIPO BUJYUYEHHS TOBapiB 3 He-
IPaBOMipHO BUKOPUCTAHUWM ITO3HAUEHHAM abo Komiii BupoO6iB
iHIIIOTO TrocIomapoioYoro cyd’eKkra (IignpueMmIisa) SK y BUpPOO-
HUKa, TaK i y mpozaBiid. IIopAIOK BUKOPHCTAHHSA BUJIYUYEHUX
ToBapiB BusHauaeThcsa Kabimerom MinicTpiB YKpainu.

Busyuenns ToBapiB i3 HeIpaBOMipHO BUKOPUCTAHUM IIO3HA-
YeHHAM Ta KONifl BUPOOiB iHIIIOr0 rocrmojaprouoro cyod’exkTa
(migmpueMIisi) 3aCTOCOBYETHCA y pPasi, KOJIM MOMKJIWBICTL 3Mi-
IIyBaHHA 3 JiAJBbHICTIO iHIIIOTO T'OCIOZaplOIOUYOro cyd’eKTa
(migmpuemIia) He Mo:Ke OyTH ycyHeHa iHITUM ILaaxoM (cT. 25
3akony).

PimenHa npo BuJIyUYeHHS TOBAapiB i3 HeIIPaBOMipHO BUKOPU-
CTaHUM IIO3HAUEHHSIM Ta KOIIifi BuUpoOiB iHIIIOrO rocmojga-
proiouoro cy6’exkra (IigOopueMIis) HifjiArae BUKOHAHHIO Y IIO-
PAIKY, BCTAHOBJIEHOMY [IJIs1 BUKOHAHHS CYIOBUX pilneHb (4. 3
cr. 30 3akony).

Heob0xigHo 3a3HauMTH, IIIO0 3aXWCT OpaB Ha reorpadiuHe 3a-
3HaueHHA Iependauvennii Takox Komexcom YKpainm mpo ammi-
HicTpaTuBHI mpaBomnopymieHHsa (crarta 51-2), MutHuM KoJek-
com Ykpaiau (poszin X), KpuminaibHUM KojgeKcoM YKpaiHu
(crarra 229).

BakiuBO TakoXX BigMiTUTH, IO 3aKOHOZABCTBO Y KpaiHU ¥y
cepi oxopoHU mpaB Ha TreorpadiuHi 3a3HAUEHHSA CKJANAETHCS
TaKOX 3 MiKHApPOAHUX IOTOBOPiB y cdepi iHTesmeKTyaapHOL
BJIACHOCTi, YUaCHUKOM SAKUX € YKpaiHa.

Ha choromminiuiii [eHb OCHOBHUMHU Mi’KHAPOIHUMHU ITOTOBO-
pamMu, sIKi BCTAHOBJIIOIOTH HOPMHU 3 OXOPOHU Teorpad)iuHmMX 3a-
3HaueHb, € Ilapm3bKa KOHBEHI[ISI IIPO OXOPOHY HPOMUCJIOBOIL
BiaacHocti Bix 20.03.1883 p. (3i saminmamu), Magpuacbka yroma
CTOCOBHO TIPUIIMHEHHS HEMPaBIUBUX a00 TaKUX, IO BBOJATH B
oMaHy, 3a3HaueHb M:KepeJsa ToBapiB (1g Yroma HaOyJsla YMHHO-
cri y 1891 pori)', JlicaboHCBbKa yroma Impo 3aXHCT 3a3HAYEHDb
MicIlb MOXOIKeHHA BUPOOiIB Ta ix MisKHapoaHol peectparlii Bix
31.10.1958 p. (3i 3mimamu) Ta Yroga mpo TOPTOBeJbHI aCIeKTH
mpaB iHTeJdeKkTyasbHOI BiaacHocTi Big 15.04.1994 p. Kpim Toro,

! Ciix 3asHauuMTH, 110 YKpalHa Ha [eil yac He MpUEAHANACS Hi J0 3asHaueHol Yroau, Hi
1o JlicaboHCchKOI yrogu.
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YMHHOIO € YTroja IIPO 3aXOAHU IMOAO IIOHepemKeHHSA Ta IIPUMU-
HeHHs BUKOPHUCTAHHSA HENIPaBIWBUX TOBAPHUX 3HAKiB Ta reo-
rpadivHMXx 3asHauYeHb, aAKa paTtu@ikoBaHa YKpaiHoio
21.09.2000 p.

3.4. Po3pisHaabpHaA 3MaTHICTh MO3HAUYEHHS, 3adBJIEHOr0 Ha
peecTpanio AK 3HAKa AJISI TOBapiB i mociayr

Bigmosigmo mo ct. 1 3axkony Yipainu “IIpo oxopoHy mpas
Ha 3HAKM IJIA TOBapiB i mocayr” (mami — 3aKOH) 3HAKOM BBAa-
JKaeThbCs “IIO3HaUYeHHs, 3a AKMM TOBApH i MOCJYru OZHUX OCi0
BiZpisHAIOTHECA Bim ToBapiB i mocayr immmux oci6”. Imakie Ka-
JKyuH, “TOBAPHUM 3HAK ABJIAE COOOIO ... IO3HAUYCHHS, AKe iHIM-
BimyaJsisye ToBapu MAaHOrO IIiAIPHMEMCTBA i JomomMarae Biapis-
HUTHU iX Bif TOBapiB Oro KOHKYpPEHTiB?.

TobTo ocHOBHOIO (BYHKIIi€I0O 3HaKa IJd TOBapiB i mocayr e
BUPi3HEHHA TOBapiB i IMOCJyr OJHOTO BUPOOHWKA Biji aHAJOTIU-
HUX TOBapiB i mocayr iHIimoro BupoOHuKa. [ BUKOHAHHA i€l
(GYHKIIII, mo3HaYeHHs ITOBUHHO BiAHOBimaTH paAgy yMOB HaJaH-
HS IIPaBOBOI OXOPOHU, BCTAHOBJEHUX IIPABOBUMU HOPMAaMU.
3rigHo 3 3aKOHOZABCTBOM YKpaiHU IpaBoBa OXOPOHA HANAETh-
cdA 3HAKY, AKUH He CYNepevunuTh MyOJiYHOMY IMOPAAKY, IPUHIIA-
maM T'yMaHHOCTiI ¥ MopaJii Ta Ha AKHH He IOINNPIOIOTLCS IIif-
CTaBU IJIsI BiIMOBM B HaJaHHI IIPAaBOBOI OXOPOHU, BCTAHOBJIEHI
3aKOHOM.

ITi mizcTaBu MOMKHA YMOBHO MOMiMuTHM Ha abCOJIIOTHI Ta Bif-
HocHi. Ilepin 3a Bce, BpaXOBYEThCA, IO IIO3HAUYEHHs, AKi 3a-
SABJSAIOTHCA HA PEECTPAIil0 K 3HAKM JJIsI TOBapiB i mocJyr, Io-
BUHHI BOJIOAITH PO3PiSHAJBHOIO 3JATHICTIO, OCKIJIBKHU TiJIBKH
Opu BUKOHAHHI ITiel YMOBM BOHH MOKYTh BUKOHYBAaTHU MOKJIA-
meni Ha Hux Qynkiii. Tax, 7o a0COMIOTHUX BiZHOCATHCA Mif-
cTaBU, ImepeJiveHi y n.m. 1, 2 cr. 6 3akoHy, a came — IIiacTa-
BU, II[0 BUMAaramoThb BiJ IMO3HAYeHHS, I'OJOBHUM YUHOM, MAaTHU

! BakoH Ykpainu “IIpo 0XOpOHY IpaB Ha 3HAKHU s ToBapiB i mocayr” Bix 15 rpygus
1993 p. Ne 3689-XII // Bizomocti Bepxosuoi Pagu Vkpaiunu (BBP), 1994, Ne 7, cr. 36
(i aminamm).

? [lapusbKa KOHBEHI[iA PO OXOPOHY IPOMUCIO0BOI BiaacHocTi Bix 20 Gepesus 1883 pory
(mepernsinyta y Bprocceni 14 rpygusa 1900 p., y Bamwunarroni 2 uepasa 1911 p., y Taasi
6 sucronaza 1925 p., y Jlougoui 2 yepsua 1934 p., y Jlicaboni 31 xoBtHa 1958 p., ¥
Crokronpmi 14 munus 1967 p., saminena 2 xxoBtaa 1979 p.).
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PO3PiBHANBHY 3TATHICTH Ta HEe HOCUTH OIMCOBOTO XapaKTepy.
Ho BigHOCHUX MificTaB, BUKJaJeHUX y 1n.m. 3, 4 ct. 6 3aKoHy,
HaJeXXaThb TakKi, 1[0 BUMaramTb JOTPUMAaHHS IIPAaB Ta 3aKOHHUX
iHTepeciB Tperix oci6 mpum peectparlii mo3HaYeHHs, B AKOCTi
3HAKAa JJIA TOBapiB i mocJryr.

Posrasaaemo nmeTanbHiIlle migcTaBy IJd BiIMOBU Yy HaJaHHi
IpaBOBOI OXOPOHM, BUKJaAeHYy B abzami 1 m. 2 cr. 6 3akomny,
3TifHO 3 AKOI0 HEe MOMKYTh OJep:KaTHh IPaBOBY OXOPOHY IIO3HA-
YeHHA, AKi “SBMYAiHO He MAaIOTh PO3PiBHAJILHOI 3JaTHOCTI Ta
He HaOyJIM TaKOl BHACJTILOK iX BUKOPUCTAHHA".

ITs mopma BimoOpaskena y IlpaBuiax cKJaamaHHSA, IIOJAAHHS Ta
Ppo3IIIsAny 3asBKU HA BUAAUYY CBilOITBa Y KpaiHU HA 3HAK [JIA TOBAa-
piB i mocayr' (mani — Ilpasuia), Bigmosimzuo mo . 4.3.1.3. axux:

“IIpu mepeBipIli TO3HAYEHHS, 3asBJIEHOTO HA PEECTPAIlil0 AK
3HaAK, IMOJ0 HAsIBHOCTI MmifcTaB NJd BiAMOBU B HaJaHHI IIpaBo-
BOi OXOPOHMU, BiAIOBiZHO M0 MyHKTY 2 craTTi 6 3aKOHY, BCTa-
HOBJIIOETHCA, UM HE € IMMO3HAUYEHHS TAKUMU, I0:

a) He Manmb PO3Pi3HAALHOL 30amHocmi;
0) ...” (Tyr i mani BugismeHo aBT.).

IIpruomy, TyT KpuTepiit “po3pisHASbHA 3AATHICTH’ BKJIIO-
yae B cebe K PO3PiSHAJBHY 3JaTHICTh, IPUTAMAHHY IIO3HAUYEH-
HIO 3 MOMEHTY HOro CTBOPEHHS, TaK i HaOyTy HUM BHACJIJTOK
BUKOPHCTAHHA.

PospisHanbHa 3maTHICTh BiZHOCUTBCA M0 abCONIOTHUX IIij-
CTaB [IJs BiIMOBM B HAJAHHI IIPpaBOBOI OXOPOHH, TOOTO € OIHi-
€I0 i3 CYTTEBHMX YMOB OXOPOHOCIPOMOMKHOCTI IMO3HAUEHb, IO
3aABJISAIOTHCSA HA PEECTPAIlil0 AK 3HAKM IJIA TOBAapPiB i mociyr.

IIpoTe B 3aKOHOJABCTBI BifiICyTHE BU3HAUEHHSA Ta He HAETHCS
OJHO3HAYHOI'0 TJyMaueHHS MOHATTA “po3pisHAibHA 3qaTHICTD”
3HaKa JJId TOBapiB i mocayr, y 3B A3KY 3 UMM Ha NPaKTHUILL HO-

! IpaBuia CKJIafaHHSA, IMOAAHHS TAa PO3IJSAAY 3afBKU HA BUAAUY CBigoITBa YKpaiHU HA
3HAK IS TOBapiB i mocayr, 3aTBepAKeHi HakasoM [lep:KaBHOTO MATEHTHOTO BimoMmcTBa
Vkpainu Big 28.07.95 Ne 116 i3 sminmamMm i HOMOBHEHHSAMM, BHECEHUMHU HAKa3oM
IepsKaBHOTO IaTeHTHOTO BifomcTBa YKpainu Bix 20.08.97 NeT72.

? IlTono HaOGyTTs MO3HAUEHHSM PO3PIBHSIBHOI 3JATHOCTi, 3a3HAUUMO, 1[I0 B TOMY BUIIAJ-
KY, KOJI 3asBJICHOMY II03HAUEHHIO HE IPUTAMAHHA PO3PISHAJIbHA 3MATHICTH 3 MOMEHTY
CTBOPEHHA, oMYy, BinmoBigHO mo crarrti 6-quinquis (c) Ilapusbkoi KOHBEHIIII 3 0XOPOHH
inTenexkTyanpHOI BiacHOCTi [3], Moxke 6yTH HaJaHa IPaBOBA OXOPOHA 3a YMOBH, IO
HaJaHi 3asBHUKOM MaTepiaju miATBepAKyBaTUMYTh Te, 110 3asBJeHe M03HAYEHHS Ha0y-
JIO PO3PiBHAJIBHOI 3aTHOCTI BHACJIJOK I10r0 BUKOPUCTAHHS 10 AaTU MOAAHHSA 3adBKH.
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BOJIi YacTO BUHUKAIOTH HPOOJIeMHI MUTaHHS, IIOB’A3aHi 3 TpaK-
TYyBaHHAM IILOT'0 KPUTEPil0 AK 3asBHUKAMM, TaK i eKclepraMu
HaTeHTHOrO BiJoMCTBa.

HatowmicTs, y IIpaBuiax HamaeThbCcsa Po3’sACHEHHS I[LOTO IIO-
HATTA Uepe3 HeraTUBHUWU Himxim, a camMe — HaABOIUTBLCS IIepe-
JiK HO3HaAuUeHb, I[0 He MAaloTh pPo3pisHaAabHOI 3maTHocTi. Tak,
BigmoBimuo mo m. 4.3.1.4. IlpaBua, mo mO3HaYeHb, IO He
MAaloTh PO3PiBHAJIBLHOI 3IATHOCTi, BiJHOCATHCA:

“. IO3HAUEHHS, AKi CKJIaZaloTbCcs JIUIIIE 3 ONHiel jgiTepwm,
nudpwu, JiHii, mpocToi reomeTpuuHOi (hirypwu, 1Mo He MarOTh
XapaKTepHOro rpa)ivHOTO0 BUKOHAHH;

+ peasicTuuHi 300pasKeHHsS TOBapiB, AKIIO BOHU 3aABJIAIOTH-
csA Ha PeecTpallilo AK 3HAK JJIsd MO3HAUEHHS IIUX TOBAPiB;

+ TpuBUMIipHi 06'€KTH, (pOpMa AKUX OOYMOBJIEHA BUKJIIOYHO
(DYHKIIOHAJIBPHUM IPU3HAUYEHHAM, AKINO TaKuUil 06 €KT 3a-
ABJSETHCA AK 3HAK;

+ 3araJbHOBKUBAHI CKOPOUYEHH;

* IIO3HAYEHHS, SKi TPWBaJUN UYac BUKOPUCTOBYBAJUCH B
YKpai"i KigTbKoMa BUPOOHMKAMHN SK 3HAKM IJd TOBapis,
10 MAaloTh CIiJIbHY AKicTh abo iHIII XapaKTepucTHKH, i
BTPATUJIN PO3PiSHAJNBHY B3JaTHIiCTh SAK IiHAWBiAyaJabHI
3HAaK! BiJHOCHO TaKuX TOBapiB”.

ITo-mepitie, HaBemeHUU Iepesik 0e3yMOBHO He MOJKHa BBa-
JKaTW BUYEPITHUM, a IO-APYyre, 3 IbOT0 MEePeJiky, Ha JYMKY aB-
TOpa, € BUHATKH, IIPO III0 MOBA ITifie IIisHiIIe.

Buknagene mae migcraBu crpoOyBaTyM BU3HAUUTHU 3MICT IIO-
HATTA “pO3pisHSAIbHA 3AATHICTH” CTOCOBHO IIO3HAUEHHSA, IO 3a-
ABJIAETHCA Ha PeeCTpallilo K 3HaK IJad ToBapiB i mocayr. Ilpu-
YOMYy, B JaHOMY BUIIQAKY, MOBA IIifle IIPO PO3PiBHAJIBHY 31aT-
HiCTh, IPUTAMaHHY IO3HAYEHHIO 3 MOMEHTY HOTO CTBOPEHHS.

¥V riocapii TepMiHiB Ta Bu3HAUEHb TPOMMCJIOBOI BJIACHOCTI
€BpomeiicbKOro maTeHTHOTO BimoMcTBa “po3pisHAJNbHA 3maT-
HicTh” MO3HAUEHHS BU3HAUYAETHCA AK “OJHA 3 YMOB OXOPOHO3-
JATHOCTI TOProOBEJbHUX MAapPOK, IO Ja€ MOKJMBICTH CIIOMKUBA-
yaM pO3Mi3HATM KOHKPETHUN ToBap (MOCJIYTy) cepex OTHOPiA-
HUX ToBapis (mocayr)”'.

! T'ocapiii TepMiHiB Ta BU3HAYeHb IIPOMMCJIOBOI BJIACHOCTI €BPOIEHCHKOr0 maTeHTHOI'O
BimomcTBa.
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To6To 3a3HaueHUl raocapiii BusHavae e MOHATTA JIHUIe AK
3IaTHICTh 3HAKA BUKOHYBATHU CBOIO OCHOBHY (BPYHKIIiI0 — BHpis-
HATU TOBapu (IOCIYyTrH) KOHKPETHOTO BUPOOHMKA 3-TIOMIiXK CITO-
pigHeHUX ToBapiB (WOCJYT), Ta He Aa€ OiJIBIIT TIUOOKOTO PO3Y-
MiHHSA, 1[0 BMiIlye B ceOe Iie MOHATTA.

3BepHeMoOCcsa 0 BelmKoro TJyMauHOro CJIOBHMKA CydYacHOI
yKpaiHCBbKOI MOBHM', 3TifHO 3 AKHM:

PospisnanvHuil, -a, -e. SIKuii € 03HAKOI BiAMiHHOCTI MiXK
KUM-, YUM-HEOYIb.

Pospizuamu, -d10, -genl 1 pospisHweamu, -1010, -I0€II,
HedoK., po3pisHumu, -Hi0, -HUII, 00K., nepex. i 6e3 dodamka.
1. CuopuiimaTu, pos3misHaBaTH IO-HEOYyAb OpraHaMu BiguyTTiB.
// BusHauaTu, BigpisHATU 3a AKMMUCH O3HaKamu. 2. BcraHoB-
JIIOBATH 34 MEeBHUMU OCOOJHBOCTSIMM’, BiAMiHHOCTAMMU, XapaK-
TEPHUMU PHUCAMHU Pi3HUIIO0 MiK UMM-HEOYAb.

30amHuuil, -a, -e. 1. Ha wo, 00 wozo i 3 in@in. SAKuil MoxKe,
yMie smificHIOBaTH, BUKOHYBATU, POOUTH I[0-HEOYIb, IIOBOIUTH
cebe TTEBHUM UYWHOM. // 048 K020 i 0o uozo. IlpumaTHuit ansa
KOro-, 0 40oro-uedyab, Ha Iochk, rogamuii. 2. Axuii mae 37i0-
HOCTi; 00JapoOBaHMIA.

3damuicms, -HOCTi, K. 1. BaacTtuBicTs 3a 3mau. sgatHuii 1.,
2. pidxo.

OT:ke, BpaxXOBYIOUM TJIYMaueHHs CKJAZOBUX CJiB, “po3pis-
HAJBHY 3JaTHICThH’ B3arajli MOKHA BU3HAUUTHU SK BJIACTUBICTH
Yyoroch OyTH HPUJATHUM [I0 BipisHeHHSA 3a IKMMUCHh O3HAKAMU
BiZMiTHOCTi, O BCTAHOBJIEHHS PiSHUII MiK YMM-HeOyIb 3a IIeB-
HUMH OCOOJIMBOCTSIMU, BiIMiHHOCTAMU, XapaKTePHUMU PHUCAMMU.

ITamara 3 nmatenTHuUX cropiBs PP, posraamamouu 3amnepedveH-
HJ Ha pimeHHA eKcneprusu PenepasbHOTO iHCTUTYTY IIPOMU-
CJIOBOI BJIACHOCTI IIPO BiMOBY B peecTparlii mosHaueHHS K TO-
BapHOIo 3HAKA®, 3a3Hayvac:

! BeMKUA TIyMauyHU# CJIOBHUK CydYacHOI YKpaiHChKOI MOBM // YKJaj. i rosos. pe.
B.T. Bycen / B.T. Bycex. — K.; Ipmias: BT® “Ilepyn”, 2004. — C. 451.

? Pemenne ITasaThl IO HATEHTHBIM CIIOPAM B IOPSAAKE, yCTaHOBJIeHHOM IIpaBuiaMu
ToZauYy BO3PAKEHUI U 3asBJICHUIN U UX paccMoTpeHus B [lajaTe 1o maTeHTHBIM CIIOpaM,
yTBEp:KAeHHbBIMU IpuKasoM Pocmarenrta ot 22.04.2003 Ne56, 3aperucTpupOBaHHBIM B
MunucrepcrBe focturnuu Poccuiickoit @egepanuu 08.05.2003 3a Ne 4520, mo paccmoT-
peHHOMY Boapakenuio oT 17.08.2006 Ha pemrenue sxcuepTussl PeepasbHOT0 UHCTUTY-
Ta IPOMBINLIEHHON coocTBeHHOCTH OT 24.04.2006 06 OTKase B perucTpaiuu B KauecTBe
TOBApHOTO 3HaKa 0003HauUeHMs 1o 3aaBKe Ne2004720386/50.
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“Buxomsauun 3i 3MicTy, 3aKJaJeHOro y TepMiHiI “po3pisHANL-
Ha 3JaTHIiCTBH”, I/l MO3HAUEHHSM, IO HEe MAa€ PO3PiBHAIBHOIL
3JATHOCTi, PO3yMieThCsA MO3HAUEHHS, IO MAa€ IIEPBIiCHO HemO-
CTaTHIO 3JaTHICTh BUKJIUKATHU Y CIIOKMBAUiB acolliaTuBHiI obpa-
3u, HeoOXximwHi ¥ mocTaTHi aia imgmBigyasisalrii ToBapy Ta ioro
BUPOOHUKA.

Brazanuii TepMiH HEPO3PUBHO MHOB’sI3aHUil i3 BU3HAYEHHSIM
TOBapHOTO 3HAKAa, IO MicTuThcAa y crarti 1 3aKoHy (TOBapHUIA
3HAK — MO3HAYEHHA, IO CIAYKUTH A iHAmBimyasrizaiii ToBa-
piB ropuamuHUX Ta (hiswuHUX 0Cid)”.

Tob6To, 3as3umauena Ilasata BKJagae y 3MicCT IOHATTA ‘“po3-
pisHAJbHA 3MaTHICTL” MO3HAUEHHSA, MOKJIUBICTH CTBOPEHHS IIO-
3HAYEHHAM SIKOTOCh TEBHOTO acOI[iaTUBHOTO 00pasy y CIOKU-
BauviB Big MOT0 CIIPUAHATTS.

Binpm meTanibHO MOHATTA “pPO3pisHAIbHA 3OATHICTH” CTO-
COBHO ITIO3HauUeHb oxapakKTepusoBano y pobori O.II. Cepreesa,
AKWY 3a3Ha4ae, 10 “B JaHOMY BUIIQJKY BiJICYTHiCTH y IO3HA-
YeHHA PO3PiBHAJIBHOI 3JATHOCTI PO3YMi€ThCA ... AK BiICYTHiCTH
y IO3HAYEHHA O3HAK OPUTiHAJIBHOCTI Ta iHAmMBigyaanHOCTI”' Ta
po6oti O.II. JleBiueBoi: “PospisHAJbHaA 3MaTHICTHL XapaKTepu-
3yeThCcA HAABHICTIO Yy HO3HAYEHHI MEeBHUX iHAWBiAyaJIbHUX
03HAaK, 3a JOMOMOIOI0 SKUX CIIOKMBAY MAa€ MOXKJMBICTHL BUPis-
HATH TOBapu abo MOCJIyru OOJHUX OCi0 Bif TakKMX caMux TOBapiB
abo mocayr iHIIHX 0ci6 Ta OoTpUMyBaTH MHeBHY iH(opMaIlriio
IIIOZI0 TOBApy YM MOCJYTW Ta 0COo0U, IO IIPOMOHYE ToBap abo
Hajgae mocayry”?.

Taxi osHaku MOKYTh OyTH IIOB’si3aHi 3 opmor abo 3Mmi-
CTOM 3HaKa i TakuMU, IO HAJAAIOTh 3HAKY MPUBAOJIMBOCTi, BU-
pasHoro abo CBOEPimHOrO XapakTepy, uepes IO IPUBEPTAIOTH
yBary CIOKWBadya i COPUAITH BUKOHAHHIO 3HAKOM PO3Pis-
HAALHOI pyHKILI.

TobTo, B sragaHmx poOOTaxX HOHATTA “pO3PisHAILHA 34AT-
HicTh” mMO3HAUEHHS XapaKTepua3yEThCS HAABHICTIO ¥ HbBOMY

! Ceprees A.II. IIpaBo mHTe/IEKTya bHOU coOcTBeHHOCTH B Poccmiickoit ®Pegepanuu /
A.II. Ceprees. — M.: TK Ben6u, Usxn-so IIpocuexr, 2004. — 752 c.

? Jlesiuera O. II. Exkcreprusa 06 €KTiB IPOMMCIIOBOI BJIACHOCTI: 3afBKM HA 3HAK MJIA
ToBapiB i mocayr (TOproBesbHY MapKy) i KBasiikoBaHOrO 3a3HAUEHHA IIOXOMKEHHS
TOBapy Ta/ab0 IpaBa BUKOPHCTAHHSA 3apPEECTPOBAHOTO KBali(hiKOBAaHOTO B3asHAUEHHSA
moxomxenHa ToBapy / O.II. JleiueBa. — K.: IHcTuTyT iHTesneKTyasnpHOI BiacHOCTi i
mpaBa, 2006. — 128 c.
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IeBHUX O3HAK OPUTIHAJIBHOCTI Ta iHAWMBiZyaJIbHOCTi, 3a paxy-
HOK YOTO0 BUHHMKAE MOJKJMBICTH BUPiBHEHHSA CHOMKMBauaMHU TO-
BapiB (Iocayr) KOHKPETHOTO BUPOOHWKA 3-TIOMiK OJHOPIAHUX
TOoBapiB (mocJyr).

Or:xe, 00 OyTH HpPUAATHUM OO0 “pO3pisHEHHS, BigpisHeH-
HA”, BUALIATHCS cepel OOHOPiAHOI Macu, HeoOXiZHO BOJIOAITH
AKVMUCH BiIMiTHUMM O3HaKaM®, TOOTO MaTu AKYCh “DOJBUH-
Ky”, IpuUYOMy TakKa BigAMiTHa o3HaKa, O3HAKA OPUTiHAJIBHOCTI
Ta iHAUBiIAYaJbHOCTI MOMKe 3’ ABIATHUCA AK 34 PAXYHOK CTBO-
PeHHs HOBOT'O, OPUTiHAJBHOTO MO3HAUEHHA YU AOJAABAHHS y IIO-
3HAUEHHA AKOTOCh OPUTIHAJIBHOTO €JIEMEHTA, TaK i 3a PaXyHOK
MOETHAHHSA 3BMYAMHUX CKJIAJOBUX €JeMEHTiB, AKIIO y IIe IIOo-
€THAaHHSA TPU CTBOPEHHI ITO3HAUEHHS IPUBHECTH IIEBHUI eJe-
MEHT TBOPUYOCTi.

Came MpUBHECEHHS II€BHOI'O e€JIeMEHTa TBOPYOCTiI y CTBOPEH-
Hs mo3HadyeHHs (OyOb TO IOCH BUTajaHe HOBE OPUTiHaJIbHE U
3aCTOCYBaHHA YOTOCh Y HeTpaauIliiHiil ¢opmi abo y opuriHab-
HUU CcIoci0 TOImo) Hazae oMy O3HAK OPUTIHAJIBHOCTI Ta iHAWBI-
IyaJbHOCTi, 3aBAAKN YOMY IIO3HAUEHHS Ma€ 3MOTY BUPiIBHATU
ToBapu (MOCJSYyrW) KOHKPETHOTO BUPOOHWKA Cepel Macu OIHO-
pizEuX TOBapiB (moCJyTr), TOOTO MAa€ PO3Pi3HAIBHY 3aTHICTD.

Heo0xigHo 3as3HaumTH, IO PO3PisHANLHA 3AATHICTL IO3HA-
YeHHA TiCHO IIOB’sA3aHa 3 ToBapaMu (IIOCJayraMu), OJIsd AKHX
BOHO 3asBJIAETHCA Ha PEECTPAIlil0, i TOBMHHA OI[iHIOBATUCSH
caMe BiZHOCHO IMX TOBapiB (IIOCJIYTr), a He IO BiIHOIIEHHIO IO
immux 3HakiB. OgHe I Te caMe MO3HAUEHHS BOJHOUYAC BiTHOCHO
OIHUX TOBApiB (IIOCJYT) MOKe MATH PO3PiBHANBLHY 3JaTHICTh, a
BigHOCHO iHIMIIX — He MaTu. OCOOJMBO IIe CTOCYETHCA CJIOBEC-
HUX II03HaUeHb, AKi € cJoBaMu IIPUPOIHOI MOBH.

OT:xe, BUXOOAYN 3 BUIIEBUKJAJEHOr0 MaTepiaaly Ta MipKy-
BaHb, BOAYAETHCA, IO HOHATTA “PO3Pi3HAJBHA 3maTHICTH’ IIO-
3HAUEeHHA MOKHA BU3HAUMUTHU AK BJIACTUBICTH IIO3HAUEHHA OyTHU
OIPUJATHUM [0 BUPi3HEHHA TOBApiB i mOCJTYr KOHKPETHOT'O BU-
poOHUKA 3-TOMiMK IHIIMX CIIOPigJHEeHMX ToBapiB i mocayr, 3a
HIeBHUMHU OCOOJMBOCTSIMU, BiIMITHMMHN O3HaKaMu, XapaKTep-
HUMHU PHCAMU 3asBHUKA UM TOBapy, TOOTO 3a paxXyHOK HpHUBHe-
CeHHA IEBHOTO eJIEMEeHTA TBOPUYOCTi Y CTBOPEHHSA IMO3HAYEHHS,
10 Hajmae HOMYy O3HAK OPUTiHAJBHOCTI Ta iHAMBiAYyaJabHOCTI,
MOJKJIMBICTH CTBOPEHHS TIEBHOTO 00pas3y BiJ 110To CIpPUHATTA.
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IIpuuomy, Ha OYMKY aBTOpa, caMe MeBHUU eJIEMEHT TBOPUO-
CTi, IpPUBHECEHUI Yy CTBOPEHHs II0O3HAUEHHs, € T'OJIOBHOIO Xa-
PaKTEepUCTUKOIO PO3Pi3HAABHOI 3maTHOCTI mosHaueHHA. CTBO-
PeHHs IMO3HAUEeHHA, IKEe CMMBOJIIZyBaJio 6 JaHOTO KOHKPETHOTO
BUPOOHUKA, BUPI3HAIO KOHKPETHI ToBapu (IIOCJIYyrH) cepel Of-
HOPiZHOI Macu ToBapiB (IIOCaYT), € BTiJIeHHAM TBOPUYOTO iHAUBI-
IyaJIbHOTO 3aAyMy Au3aiiHepa IIO3HAUeHHSA, TOOTO € IPOIlecOM
TBOpuuM. IIpmyomMy TBOpPUiCcTh, IPUMBHECEHA y CTBOPEHHSA IIO-
3HAUEHHA, MPUCYTHA He JIUINe B BUTAJAHWUX UM HOBUX IIO3HA-
YeHHAX: HOBE ITiKaBe 3aCTOCYBaHHSA 3BUUYAWHOIO CJI0Ba IPUPOI-
HOI MOBM UM 300pa’KeHHs AJA [MO3HAYEHHA TOBapiB (IOCIYT)
HEe3BUYHOI, He TPAAUIiNHOI 11a HUX chepH, € TAKOXK IIPUBHE-
CEeHHAM IIEBHOTO eJIeMeHTa TBOPUYOCTi y CTBOPEHHS IIO3HAUYEH-
Hsa. HaBememo Bimomuii mpukJjgan: mosHaveHHAa Apple miasa
KOMII'IOTe€PiB — iiess TaKOro He3BUYHOTO HOBOT'O 3aCTOCYBaHHS
caoBa Apple (3 anra. — A0JAYKO) v maiekiit Bim Hboro cdepi
KOMII'IOTePHUX TEeXHOJIOTi!l € TaKOK IPUBHECEHHAM ejieMeHTa
TBOPYOCTi y CTBOPEHHSA ITLOTO IO3HAUEHH.

Ho Toro x, xorijocsa 6 meTanbHiIlle 3yOIUHUTHUCSA Ha HOPMI,
BCTaHOBJeHil abzamom 2 m. 4.3.1.4. IIpaBmi, BigmoBimHO mO
AKOI He MAalOTh PO3Pi3HAJIBHOI 3ZaTHOCTI “peasicTuuHi 300pa-
JKEHHsS TOBapiB, AKINO BOHU 3asBJAIOTHCA HA PEECTPAIiI0 K
3HAK [JId MO3HAUEHHA IIUX TOBapiB”.

MaeThca Ha yBasi, 10 He MOKHA 3apeecTpPyBaTH, HAIPUK-
Jajn 300pakeHHs MMapacoJbKHU OJsd TOBApy — IIapacobKu, YU
300pasKeHHs MUJIa JJis TOBapy — MMJO Toiro. I e, 6e3yMOBHO,
BipHO, TOMY IO peajJicThuYHe 300pa’keHHsS TOBapy AJA IO3HA-
YeHHS IIhOTO »K CaMOr'0 TOBapy, IIO-IiepIiile, He MOKe BUKOHYBa-
TH TOJIOBHY (PYyHKIIiI0O 3Haka — (QyHKIi0 iHgmBimyaaisamii, a
mo-Apyre, He MOKHA HaJaBaTHM MOHOIIOJBHUX IIPaB OyAb-KOMY
Ha TaKi mo3HayeHHA.

IIpoTe, Ha AYMKY aBTOpa, 3 IILOT'0 IIPaBUJja MOKe OyTH BU-
HSTOK, KOJIM MOBa Iife mpo o6’eMHi (TpuBuMipHi) 3HAKM I
TOBapiB i mocJyr.

Bigmosimuo mo cr. 492 IuBinsHOrO Komekcy YKpainu (Ha-
paai — ITK Vkpainm)' TOProBeJbHOIO MapKOK MOKe OyTHu

! HMusinpHuit Komexkc YKpaiumu. 3axoH Ykpaiuum Big 16 ciuma 2003 p. Ne 435-1V //
Bigomocti BepxoBroi Pagu Ykpainu (BBP), 2003, NeNe 40-44, cr.356 (31 aminamm).
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OyIb-aKe IMO3HaUeHHA abo Oyab-siKa KoMOiHallisg mo3HauyeHb,
AKi mpuaaTHI AJiA BUPiBHEeHHA TOBapiB (Iociiyr), 10 BUPOO-
Jsg10TheA (HAZAalOThCAd) OAHiI€0 0coboio, Big ToBapiB (mocayr),
AK1 BUPOOJIAIOTECA (HAaZaOTheA) iHImuMHu ocobamu. Takumu 1o-
3HAUEHHAMHN MOMKYTh OyTHU, 30KpeMa CJoBa, JiTepu, Iudpu,
300pasKyBaJIbHI eJleMeHTH, KoMOiHaIlil KoJIbopiB.

IIpakTuuHo Te came BimoOpaskeHO y 3aKOHi, 3rigHo cT. 5
AKOro: “o6’eKToM 3HAKa MOKe OyTH OyIb-AKe IO3HAUEeHHsS abo
OyIb-aKa KoMOiHallisg mosHaueHb. TaKUMMU HO3HAYEHHAMN MO-
JKYTh OyTH, 30KpeMa, CJO0Ba, Y TOMY YHCJIi BJacHi imena, Jire-
pu, nudpu, 300pakyBalibHi eJJeMeHTH, KOJbOPU Ta KoMbiHarii
KOJIbOPiB, a TaKOXK OyIb-AKa KOMOiHAIlis TAKMUX HMO3HAUEHD .

Hasemena Hopma 3akoHy He MiCTUTL IPSAMOI BKas3iBKU Ha
Te, 1110 00’€MHUM IIO3HAUEHHAM HAMAETHLCSI IIPAaBOBA OXOPOHA.
Pos’sacHenHsa miono BUAIB Io3HaueHb HagaHi y IIpaBuiax, Bin-
moBigHo Mo m. 1. 4. axux: “O6'€KTaMu IPABOBOI OXOPOHU MO-
JKYTh OYyTHU TaKi 3HAKHU:

* CJIOBECHIi y BUTJAZL CJIiB ab0 CIIOJy4YeHb JIiTep;

+ 300pasKyBaJbHiI y BUIJIALL rpad@iuHMX KOMIIO3HUIIIA OyOb-
AKUX (HOPM Ha IIJIOIMHI;

« 00’eMHi y Bursami ¢iryp abo ix KOMIIOSHILiM V TPhOX BUMipax;

« KoMOiHaIii BuIle3a3HaUeHNX MO3HAUYEHDL .

Tob6To, 3rigHO 3 HaBemgeHMM IyHKTOM IIpaBua o6’eMHi mmo-
3HAUEHHA y BUIVIAAI TPUBUMIpPHUX Qiryp abo iX KOMMOO3UIIIN €
00’eKTaMu IIPaBOBOI OXOPOHHU AK 00’€MHUX 3HAKiB JJIs TOBapiB
i mocayr.

Y HOupextuBi €C mpo rapMmoHizaiiirzo 3aKOHiB Ipo ToOBapHi
3HaKM B KpaiHax €Bpocorosy (mami — JupexktuBa €C) per.a-
MEHTYIOThCA BUAM MO3HAUEHb, AKi MOKYTh OyTH 3apeecTpoBaHi
AK ToBapHi sHaxu. Tak, BiAmMOBigAHO 40 CT. 2 TaKUMHU IIO3HAYUEH-
HSIMU € CJIOBA, BKJIOYAIOUM O0COOMCTi iMeHa, MaJOHKHU, JIiTEpH,
nudpu, opmy mosapie abo Qopmy ix Yynakoéku, SKi MaioTb
3IaTHICTh BifAPi3HATHM TOBApW YW MOCJYTY OJHOTO IIiJAIIPUEM-
CTBa BiJl TOBApiB UM MOCJYT iHIIUX ITiAIPHUEMCTB.

3rigao i3 3akonom Himeuuwmnu “IIpo pedopmy 3aKoHOHAB-
CTBa IPO TOPrOBeJbHI MapKu’ SK TOPTOBEJbHI MapKu MOXKYTb
OXOPOHSATHCH yCi MO3HAUEHHSA, 30KpPEMa CJI0OBA, BKJUAIOUU
BJIACHI iMeHa, MaJIOHKM, YWCJA, aKyCTUYHI CUTHAIU, 300pa-
JHCEHHA Y MPbOX BUMIPAX, 6KLIOLAIOYU Gopmy mosapy abo ilozo
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YNnaxKoeKu, a TaKOX 1HIII BJIaCTUBOCTi 30BHIITHBOT'O BUTJIALY, B
TOMY YHCJIi KOJIip abo ImoemHaHHS KOJLOPiB, IO MOKYTH Bin-
pisHATH ToBapu abo IOCJHYr# OSHOI'O MiAIPHUEMCTBA Bij ToBapiB
a6o mocayr immoro migmpuemcrsa'.

dpanny3bKuii 3aKOH BH3HAUYa€ TPU KaTeropii mosHadeHb,
10 MOXKYTh OyTH 3apeecTpoBaHi AK 3Haku. [le — HaliMeHyBaH-
Hs, 3BYKOBi MO3HaUeHH:A i 300paKyBaJIbHI TO3HAUYEHHA, (OpMU
(30Kpema gopmu mosapie abo ix ynakoeku abo Gopmu, w0 xa-
paxmepu3yiomsv nocayzu) Ta Koaip’.

Ax BugaOo, B HupekTuBi €C Ta 3aKOHOJABUMX aKTax PALY
3apy0i’KHMX KpaiH IpPsAMO 3a3HAueHOo, IO AK TOBAPHUM 3HAK
OXOPOHAETHCA (hopMa ToBapy abo Oro ymakoBKH, SKi MaioThb
poO3pisHANBHY 3AaTHiCTb, TOOTO (popMa ToBapy abo iioro yma-
KOBKH € 00’eKTaMu 00’€eMHHUX 3HaKiB.

Y pexomenzarniax BcecBiTHBOI opranizarii iHTeJIeKTyaIbHOL
BJIACHOCTI® TAKOK 3a3HAYEHO, II[0 TUIOBOIO KATEropi€i TPUBU-
MipHHUX ITO3HaUYeHb € (hopmMa BUPOOiB abo ix ymakoBKa.

Otr:xe, 00’exkTOoM 00’¢MHOrO (TPUBUMipHOrO) 3HaKa MOXKe
O0yTu opuriHambHa (opma BupoOy (yacTuHU BUPOOY) (HATIPUK-
Jang, ocobauBa popMa cBiuKu ab0o MuJa, IMOKOJALHA YA MapMe-
JanHa ¢irypka TBapuHU, TPUBUMipHa (Gopma cyimiHaTopa s
KPOCiBOK TOII0), fioro ymakoBKa (HaIpuKJaag, ocobiuBa GopMa
IJIAMIKY JJIsT HAIMOIO0, YIaKOBKa IJA KOHIUTEPCHKUX BUPOOiIB
TOII[0) 400 iHIlle 00’eMHe IMO3HAUYEHH, II[0 CYIPOBOIKYE TOBaAp
YU MOCIYTY.

IIpore 00’eMHUMIT 3HAK He MOK€ IITPOCTO ITOBTOPIOBATU 30B-
HINIHIA BUIJIAN BigOMOro IpeaMeTa, BiH IIOBUHEH XapaKTepu-
3yBaTHCs OpPUTiHAJIBLHMM 30BHIimHIM Buragamzom. Kpim Toro,
dopMa TPpUBUMIPHOro o0’eKTa He IMOBMHHA BU3HAUATHCS BU-
KJIFOUHO Iioro (hYHKIIOHAJIbHUM NPU3HAUYEHHSAM, BOHA ITOBUHHA
O0yTU OpUTIHAJBHOIO i 3MaTHOIO BUPISHATU BUPOOU KOHKPETHOTO
BUPOOHMEKA 3-IIOMisK OTHOPiZHMX TOBapiB®.

! TIpaBoBas OXpaHa TOBAPHUX 3HAKOB, (DMPMEHHBIX HANMEHOBAHWI M reorpaduuecKux
ykazauuit B 'epmanun / Ilep., pex. u komment. I'.A.Augpomyk, A.Il. [TaxapeEko. —
K.: Taxcon, 1997. — 112 c.

? 3akon @pannun “O pucyHkax u mogeasx”. — 1979 r.

® OcHoBu iHTenekTyanbHoi BiaacHocti. — K.: IOpuauune BumasaunTso “In FOpe”, 1999. —
578 c.

* Ceprees A.Il. IIpaBo WHTe/LIEKTyaslbHOU coOcTBeHHOCTH B Poccuiickoit ®Pepepanuu /
A.TI. Ceprees. — M.: TK Ben6u, Usa-so IIpocmexT, 2004. — 752 c.
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TakuM YMHOM, y BUOAAKYy 3 00’€MHMMHU IIO3HAUEHHAMU, B
SKOCTi 3HaKa JJIsi TOBapiB i mocayr mMoske OyTH 3apeecTpPOBaHO
K OPUTiHAJBHY TPUBUMIpHY (PopMy camMoro BuUpPoOy (UacTHHU
BUpoOOy) i ¢opmy #oro ymaKoBKH, Tak i iHIIe o6’eMHe mO3HA-
YeHHS, 1[0 CYIIPOBOJIKY€E TOBApP YU IIOCJIYTY.

Bpaxosyounu Taky cuenudiky o6’eMHUX IT0O3HAUEHb, OyJIO O
porigbuao mignyHxT 3 m. 1. 4. IlpaBua “...00°eMHI y BuUrasami
diryp abo ix KOMIIOBUIiMl V TPHOX BHUMipax...” MOIOBHUTH Ta
BUKJIACTH V HACTYIHIN pemaxitii: “o6’emui y Buraamgi giryp ado
iX KOMIIOBUIIifl ¥ TPhOX BUMipaX, 30KpeMa TpUBHUMipHa Gopma
TOoBapy (YacTuHU TOBapy) abo HOTo yImakoBKHM .

IloBepTarounuch 10 PO3PiBHAIBHOI 34ATHOCTI IT0O3HAUEHb, 3PO-
3yMiJio, IIT0 TpUBUMipHa ¢GopMa BUPOOy, SKa € TPaIUIliifHOIO,
0e3a/IbTePHATHUBHOIO, 3arajbHOBXKUBAHOIO [IJs1 BUPOOIB TAKOTO
JK IPU3HAUYEHHSA, He MaTUMe PO3Pi3HAJLHOI 3JaTHOCTI BiTHOCHO
WX caMUX TOBapiB (HAIPUKJIAMA, TpaAuiliiiHa dopmMa MuIa AJIA
TOBapiB “mMmJ0”, Tpaxuiiiina gopma CBiUKM JJis TOBapiB “cBiu-
Ku” Ttortro). TobTo, 1e € peadicTuuHe 300pa’KeHHA TOBAPiB I
mo3HaueHHA WX ToBapiB. IIpore, uum MaTuMe PO3PiBHAIBLHY
3IaTHICTh MO3HAUEHHSA, 3asdBJIEHEe HA PEECTPAaIlil0 AK 00’ eMHMI
3HAK, I[0 SABJsSE cO00I0 OopuUTriHAJABHY (opMy BUPOOY, AJIA IIO-
3HAUEeHHA IMX caMuX BHUPOOiB, HaAOpPUKJIAL, OPUriHAJILHA
dopma muaa (y BUTVISAI AKOTOCh (DPYKTA) AJIA TOBApiB: MUJIO,
KOCMeTHYHA MPOAYKITisa?

3 oxmoro 60Ky, hopMa MuJa y BUTJISAAL GPYKTa CTOCOBHO TO-
BapiB “MuI0” € peayicTHUHUM 300paKeHHSIM TOBapy, 3asBJIeHA
Ha peecTpalliio AJjd MO3HAUeHHA I[OT'0 CaMOr'0 TOBapy. 3 iHIIo-
ro, Iie opuriHajbHa (opMa BUpPOOY y TPhOX BUMipax, IO ITiA-
majfae ImiJ OXOPOHY AK 00 €MHMI 3HAK IJIsI TOBapiB i mocayr.

Couparourch Ha HaBeleHe BUIe BU3HAUECHHS PO3PisHAIBHOI
3aTHOCTI MO3HAUYeHb, MOKHA CTBEPIsKyBaTH, IO TPUBUMIipHA
dopma BupoOy (uacTuHU BHUPOOY), SKa XapaKTepU3YETHCSA IIEB-
HUMU OCOOJMBOCTAMMU, BiAMIiTHMMM O3HAKAMHU UM AKMMMUCHL Xa-
PakTepHHMH pHUcaMHu 3asgBHHUKA abo ToBapy, TOOTO MicTHUTBH
MpUBHECEeHUWH y ii CTBOpPEHHS IIeBHUU eJieMeHT TBOPYOCTi, 3a
PaxyHOK YOro 3’ABJSIOTHCSA O3HAKM OPUTiHAJBHOCTI Ta iHAUBI-
IyaJbHOCTi, 663yMOBHO, Ma€ PO3PiSHANBHY 34ATHICTH.

IIpuuomy HeoOXximHoO momaTu, IO iHAWBiAyaJbHa Ta OPUTi-
HaJIbHa O3HAaKa NO3HAUEHHS MOKe 3 SABUTHCA 3aBAAKHU II0-



205

Teopemuuni ma npakmuiHi acneKkmu npagosoi 0XOPoHU il 3axucmy npas
NPOMUCNOB0L 8J1ACHOCMi ma npas Ha 3acobu indusidyanizayii

€IHAHHIO Pi3HUX CKJAJOBHX €JEeMEeHTiB, HaBiTh AKINO caMmi IIi
€JIeMEeHTH € 3BUYHOI YACTMHOI O(MOpMJIEHHS Ta AU3auHY,
TOOTO, TaKe IOETHAHHA € TAKOXX HPUBHECEHHAM TBOPUYOCTi Yy
CTBOPEHHSA MO3HAYEHHS.

Jlo Toro K, 3a3HAYMMO, IO OI[IHIOIOUM PO3PiI3HAJJBHY 3AAaT-
HiCTh TPUBUMIPHOTO HMO3HAUEHHS, III0 ABJSIE co00i0 opMy ca-
MOro BHPOOYy UM #0ro yImakOBKH, OO BU3HAUYEHHS PO3Pi3HAIDL-
HOI 3aTHOCTi, HaBeJEeHOTO BUIIle, Tpeba momaTu Ie HAaCTyITHE:
Taka (popMa He MOBHHHA OyTH 0e3aJIbTEPHATHUBHOIO' TA 3arajlb-
HOBKXUWBAHOIO IJiA BUPOOiB TAKOTO K NPU3HAUEHHS.

Tpeba BigMiTHUTH TaKOK, II[0 IPKU BU3HAUEHHI PO3Pi3HAIBHOI
3IaTHOCTI 00’€MHUX ITO3HAYEeHb HEOOXiTHO BUKOPHCTOBYBATHU
nudepeHIifiopaHni miagxim, oco0JMBO BPaxoOBYIOUM, IO POJIb
dopMu Ta gusaliHy BuUpoOy 3aJeKUThH Bij Tumy ToBapy. Tax,
HampuKJIam, ¢popMa TeXHIUYHOTO TpHJIamy, B 0araTbox BUIA-
Kax, Oy/le posryIsafaTHCs CIOKHBaYaMM AK TeXHiuHe, PyHKI[iO-
HaJbHEe sSBUIIE, (popMa TOBapiB 3i chepm MOAU — SK €CTETUUHA
CKJIamoBa. A KoJiu MOBa Iifie, HAIIPUKJAI, IIPO XapUOBi IPOAYK-
TH YM KOCMETHUYHi 3aco0u, iX He3BWUUHA, OpPUTiHAJIBHA (opMa
YacTille cIpuiiMaeThbCs CIOMKUBAYAMMU AK YMOBHE ITO3HAUYEHHI,
3raTHe ifeHTU(dIKyBaTH TOBap KOHKPETHOTO BUPOOHUKA.

OTxe, AKIIO Y CTBOPEHHS 00’€MHOIO IIO3HAUEHHS, 1110 SABJIAE
coboio opmy BupoOy (uacTuHuM BUPOOY), OYB NIpPHUBHECEHUI
TIeBHUM eJIeMeHT TBOPYOCTi, TOOTO B HbOMY OYB BTijIeHUI TEB-
HUII TBOPUUM iHAMBiAyalbHUUN 3aAyM Au3aiiHepa, TaKe IIO3HAa-
YeHHS Ma€ NPUTaMaHHY MOMY PO3Pi3HAJNBHY 3J4AaTHICTH, HAaBiTH
BiIHOCHO TOBapiB, opuUriHANBEHY HOPMY AKUX BOHO 300paKye.

IIpore a6zam 2 m. 4.3.1.4. IIpaBusa rOBOPUTH HaM IIPO Te,
110 MO3HAYeHH:A, AKiI € peaJicTMUHMM 300pakeHHsSM TOBapis,
SIKIIO BOHU 3aABJISIOTHCSA HA PEECTPAIliI0 IJIA MO3HAYEHHS IIUX
TOBapiB, He MAOTh PO3Pi3HAJIBHOI 3TaTHOCTI.

Toxi BuXOOUTH, IO OpuUTiHaAJMbHA (hopMa BUPOOYy (YacTUHU
BUpPOOY), ¥ CTBOPEHHS AKOi OYyB MPUBHECEHUH eJeMeHT TBOPUO-
cTi, 00’€KTMBHO Ma€ PO3Pi3HAJNBHY 34ATHICTH i, B TaKOMY pasi,
MOJKe OyTH 3apeecTpoBaHa SK 00’€MHUI 3HAK, IIPOTE, IIA K
cama ¢opma BHUPOOY € peasicTUUHUM 300pa’keHHSIM TOBapy,

! 3 mpuBOAy aJbTepPHATHBHOCTI (hopMu BuUpoOy Tpeba BigmiTuTH, 1110, GE3yMOBHO, HE
MOJKHA 3apeecTpyBaTé (hopMy BupOOY, AKa € 6e3aTbTePHATUBHOI IJs BHPOOIB IIHOTO
BUIY, HAIPUKJIAZ, (OPMY IapacoibKy AJS TOBapiB IapacoIbKU.
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I TO3HAUEHHS SKOI'0 3adBJAEThCA Ha PEEcTpallilo, a OoTiKe,
BigmoBimumo mo IlpaBuj, He Mae PO3PiBHANBLHOI 3JATHOCTI i, B
TaKoMy pasi, 3rimHo iz 3akKoHOM He MOKe OyTH 3apeecTpoBaHa
AK 3HaAK JAJId TOBapiB i mociyr.

IToBepTraroumch [0 HAMIOTO MPUKJIAAY, 3a3HAUMMO, IO B Ja-
HOMY BUNAAKy ¢opma BupodOy (Muio y ¢opmi ¢hpyKTa) opuri-
HaJbHa, aJbTepHATUBHA, XapaKTepU3yEThCSI MEeBHUMHU OCOOJIU-
BOCTAMHU Ta BigMiHHOCTAMU (Mae ocobJivBe BUKOHAHHS, BiAMiH-
He Bim immwmx, Tpagumiiiaux GopM Muja), He € TPaIuIliifHOIo,
3araJIbHOB)KMBAHOIO Ta He 00yMOBJIeHAa XapaKTepPHCTUKAMHU ca-
MOT'O TOBapy, TOOTO MiCTUTh O3HAKy OPUTiHAJBHOCTI Ta iHIUBI-
IyaJIbHOCTI.

Y cTBOpeHHs ILOTO IMO3HAUEeHHs (MuJa0o y Gopmi (ppyKTa)
OyB HMPUBHECEHUU eJeMeHT TBOPUYOCTi, AKUH MOJIArac y BTiJeH-
Hi igei (iEguBimyaapHOTO 3aayMy) Aus3aliHepa MHO3HAUEHHS
moB’sI3aTU TAKWUH ToBap, AK “Mmi0”, 3 GPYKTOM, 3aBAAKU
yomMy 3’sBUJIacsI HOBAa, HeTpaguIliliHa, opurimaabHa (QopMma
musa. IIpomec CTBOpPeHHSA TaKOTO IO3HAYEHHS € TBOPUYUM, a
caMe IIO3HAUEHHA — OPUTiHAJILHUM.

VY 3B’sA3KYy 3 MM TaKa opuUTiHaibHa opmMa, X0U i camMoro To-
Bapy, Mae IpuUTaAMaHHY Il PO3PiBHAJILHY 3JaTHICTH BiJHOCHO
TOBapiB “mMmio0” Ta ABJAE coO0OI0 YMOBHEe IIO3HAYEHHSA, AKe
3[aTHe BUKOHYBATH iHAMBiAyadidyouy QyHKITiIO.

CopaBa y Tomy, 1110, AK ITPABWJIO, TaKa OpUTiHAJIbHA (opma
BUPOOY i CTBOPIOETHLCSA TBOPUOIO IIpalleo Au3aiiHepa caMe AJIs BHU-
KOPMCTAHHA il /I BUKOHAHHSA (PYHKIIiM TOBapHOroO 3HAKa, TOOTO
[JIsI BUPi3HEHHS TOBapy JAHOro BUPOOHMKA cepel iHIIINX TOBapiB.
MoskHa crasaTu, IO XYOOXKHUK CTBOPIOBAB He 30BHIIIHiN BUI-
JIAl TOBapy, a caMe TOPTroBeJibHY MapKy. lIpm mpomy, 3BUYaiiHO
JK, CJIiJ ITaM’ATaTH, 0 B TAKOMY Pasi y BJIaCHUKA € MOXKJIMBICTb
3a6e3MeuynTy MoOHAMeHIIe MOBINHY OXOPOHY 30BHIiIITHHOTO BUT-
JISITY CBOT'O TOBapy, TOOTO KpiM CBiZoIlTBa Ha TOBApPHUU 3HAK OT-
puMaTH IIie ¥ IIaTeHT Ha IPOMUCIOBUI 3Pas3oK.

Hy:xke Bmamgo, Ha JYMKY aBTOpa, Ile IMUTAHHA BUCBITJIEHO Y
Hakasi PocmarenTy Big 23.03.2001 p. Ne39 “O6 yrBep:xIeHUN
PekomMeHgaIuii Mo OTAEeJIbLHBIM BOIPOCAM SKCIIEPTHU3LI 3aABJIEH-
HBIX 000O3HaUeHUI”’, B AKOMY 3a3HaueHO: “C 0coOBLIM BHUMAHU-
eM HeoO0XOJMMO OTHECTHCh K peIleHMI0 BOIIpoca O HAJIUYUU
Pas3IMYUTESbHON CIIOCOOHOCTH B TOM CcJydae, ecjii 00beMHOe
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obo3HaueHMWe IIpeJcTaBJdgeT co00i (opMy uUacTeil ToBapa HJIU
camoro ToBapa. Takue 00o3HAUEHUSA MOMKHO OTHECTH K YKAa3bI-
BAIOIIMM Ha BHUJ TOBapa U ero (yHKIIMOHAJbHOE HasHAaUYeHUe.
VYrkasaHue Ha BuUJA TOBapa W/miam ero (pyHKIMOHAJbHOE Ha-
3HaueHMUe HelleJecoo0pasHo paccMaTpPUBATh KaK O0CTOSTEIb-
CTBO, TIIPEISTCTBYIOIIEEe IIPEJOCTABIEHUI0O IIPAaBOBOM OXPaHBI B
TOM cJyuae, ecju o0beMHOe ob0o3HaueHme 00JIafaeT pasInuyu-
TEJILHOM CIOCOOHOCTHIO 3a CUET OPUTMHAJIBHOI, He 00yCJIOBJIEH-
HOM OJHOH JUINb PYHKI[MEH, (pOPMOU BBIIIOJHEHUSI .

To6To PocnaTeHT roBOpUTH IIPO BilTHECEHHS TAKOT'O POAY IIO-
3HAUeHb A0 TaKuX, M0 “BKA3yIOTh’ HA BUIJISLA TOBApy UM HOTO
(PYHKI[IOHAJBHICTE Ta MOMKJUBICTHL IX peecTpaillii y Bumagkax,
KoJsiz 00’eMHe MO3HAUEHHS MAa€ PO3PisHAJIBHY 3JATHICTHL 3a pa-
XYHOK OPUTiHAJBLHOI, He 00yMOBJIEHOI JjuIiile (pyHKI[IOHAJIbHI-
CTI0, (hbOpMU BUKOHAHHHA.

Jlo mpuKJIafiB TaKUX MMO3HAUEHb, 3aPEECTPOBAHUX SAK 3HAKU
IJIs TOBApiB i mocayr, IO SBJIAIOTE c000I0 (popmy BUpPOOy (ua-
CTUHU BUPOOY), MOKHA HaBeCTH TaKi, AK TpuUBHMipHa ¢opMa
cynimatopa Nike mis KpociBok, uinc y ¢gopmi xpaba aas uim-
ciB, rosiBka OpuTBuM KoMilaHii diminc, 30BHIiMIHIA BUTIAL ITy-
Kepxu Raffaello Toiro.

Om:xe, Xoua Taki opuriHajgpHi TpuBuMipHi (popmMu BUpPOOGiB
(abo wactuH BUPOOiB) i € peasicTUYHUM 300pa’KeHHSIM CaMOTO
TOBapy, AJA II03HAUEHHS SKOT0 BOHU 3aABJIAIOTLCSI HA peecTpa-
Iifo, y ix cTBOpeHHA OyB NMpUBHECEHUU IIeBHUIN €JeMEHT TBOP-
YOCTi, TOMY BOHUM BOJIOJiIOTH IIPUTAMaHHOI iM PO3Pi3HAIHLHOIO
3JATHICTIO i € MpUAATHUMU [0 BUKOHAHHA (PYHKIIili, IIOKJIame-
HUX Ha 3HaAK [IJId TOBapiB i mociyr.

Bpaxosyroun HaBeneHe, 3 IILOT'O IPUBOAY OyJI0 O AOIiIBLHO
BHeCTHM BimmoBimHi 3minm mo a6samy 2 m. 4.3.1.4. IlpaBun
CKJIAAaHHA, MOJaHHA Ta PO3IJIAAY 3adBKM Ha BUAAYY CBimoII-
TBa YKpaiHu Ha 3HaAK JJIA TOBapiB i mocayr, 3a3HaYMBIIIHT, IO 3
IIbOT0 TpaBUJa MOMKYTb OyTH BUHATKM, KOJHK CIIpaBa CTOCY-
e€ThcA 00’€MHUX TMO3HAYEHb, IKi ABJIAIOTH C000I0 (hOPMY TOBapy
abo yacTUHHU TOBapY.

IIpoBenene mociimskeHHSA a€ IIiACTaBM IJA TAaKUX BUCHOB-
KiB Ta peKOMeHIAITii:

1. Ha gymKy aBTOpa, HOHATTA “pO3PisHANbHA 3OATHICTH”
MO3HAUYEHHSA MOJKHA BU3HAUWTU SAK BJIACTUBICTH IMO3HAUEHHS
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OyTu NMPUAATHUM [0 BUPi3HEHHsS TOBapiB i mOCIYyr KOHKPETHO-
ro BUPOOHMKA 3-TIOMiK iHIIIMX CHOPiAHEHMX TOBapiB i mocayr,
3a MEeBHUMH OCOOJHBOCTAMU, BiIMITHUMHN O3HaKaMM’, Xapak-
TePHUMH pPHCAMHU 3adBHUKA YU TOBapy, TOOTO 3a paxyHOK
IPUBHECEHHS IIEBHOTO €JIeMeHTa TBOPUYOCTiI y CTBOPEHHS IIO-
3HAUeHHs, 10 HajJae oMYy O3HAK OPUTIHAJBLHOCTI Ta iHAMBILY-
aJbHOCTi, MOKJIMBICTH CTBOpPEHHS IMEBHOTO 00pasy Bim iioro
CIIPUAHATTA.

IIpryomy HarosOIIyeTHCA HA TOMY, II[O CaMe IPUBHECEHHS
IIeBHOT'0 eJIEMeHTA TBOPUYOCTi Y CTBOPEHHS ITO3HAUYEHHS € T0JIOB-
HOI0 XapaKTePUCTUKOIO PO3PiI3HAIBHOI 3JaTHOCTI IMO3HAYEHHS.
IIpuBHeceHHAM ejeMeHTa TBOPYOCTi V CTBOPEHHS IIO3HAYEHHS,
3a PaXyHOK YOTO 3’ ABJIAIOTHCS O3HAKU OPUTiHAJIBHOCTI Ta iHAM-
BilyaJIbHOCTi, € AK CTBOPEHHS HOBOTO OPUTiHAJBHOIO ITO3HA-
YeHHSA YW [JOJABaHHA Yy IIO3HAUYEHHSA SIKOTOCh OPUTiHAJIBHOTO
eJleMeHTa, TaK i MOeTHAHHSA Pi3HUX 3BUYANHUX CKJIAJOBUX eJe-
MeHTiB (HaBiTH AKIIO caMi IIi eJleMeHTH € 3BUYHOIO YaCTUHOIO
oopmyIeHHS Ta AMBaNHY), Y AKOMY BTiJIIOETHCS TEBHUU TBOP-
ymii iHAuBiAyaIbHUN 3aayM AusaiiHepa, siKe OXOILIeHe OTHieio
imeero, Ta 3acTOoCyBaHHsS 3BHYAMHOrO ejeMeHTa (cjioBa, 300pa-
JKeHHs, (OpMHU TOIIO) Y HeTpaguIiliiiniii ¢opmi abo y HecraH-
JTapTHUM OpUTiHAJIBHUI cIOCi6.

2. Bpaxosywounu cnenudiky o6 eMHMX IIO3HAYeHb, 0yJa0 0 10-
nineHO migmyHkT 3 m. 1. 4. IIpaBun “...060’emui y BUrIAnmi
diryp abo iX KOMIIO3HIIill y TPhOX BUMipax..” MOIOBHUTHU Ta
BUKJIACTU Y HACTYIIHill pemakiiii: “o6’eMHui y suraami giryp ado
iX KOMOO3UIIiN Y TPHOX BUMipax, 30KpemMa, TpuBUMipHa opma
ToBapy (YacTUHU TOBapy) abo Horo ymakoBKH .

3. O0’emui mosHaueHHs, IO SABJSITL cC000I0 (GopMy TOBapy
a00 yacTMHU TOBapy, Y CTBOPEHHA AKUX OyJIO IIPUBHECEHO IIeB-
HUU eJIeMEeHT TBOPUYOCTi, TOOTO IIPU CTBOPEHHI AKUX OGyJIO BTije-
HO HEeBHUM TBOpUMI iHAUBiAyaJdbHUII 3aayM aus3aiiHepa, MaioTh
mpUTaMaHHy iM PO3PIBHAJNBHY 3aTHICTH BiJHOCHO TOBapiB, OpuU-
riHaAJIBbHY OPMY SIKMX BOHU 300pa’KyIOTh 1 € MPUIATHUMU 10 BU-
KOHAHHA (QYHKIIil, IOKJAAeHUX Ha 3HAK IJII TOBapiB i mociyr.

3 1poro MpuBOAY OyJ0 6 MOIiJBLHO BHECTH BiAmoOBigHI sMiHuU
mo absamy 2 m. 4.3.1.4. IlpaBun ckJIagaHHs, IOJAHHS Ta PO3-
IOy 3asgBKH HaA BUJaUy CBimolTBa YKpaiHu Ha 3HAK IJs TO-
BapiB i mocayr, 3a3sHAaUMBIIM, M0 3 IILOTO IIPaBUJA MOMKYTb



209

Teopemuuni ma npakmuiHi acneKkmu npagosoi 0XOPoHU il 3axucmy npas
NPOMUCNOB0L 8J1ACHOCMi ma npas Ha 3acobu indusidyanizayii

OyTH BUHSTKHU, KOJIU CIIPABA CTOCYETHCA 00’€MHUX MMO3HAUEHbD,
AKi SBJIAIOTE cO000I0 hOPMY TOBapy ab0 YaCTUHU TOBAPY.

3.5. Buau TOproBeJbHHX MapoK

ITignpmemiri HamaramThCA BUAIJIUTU CBill ToOBap i mpuBepHY-
TH yBary CIIOKMBayda IMIJIAXOM BUKODPHCTAHHSA PiSHOMaHiTHUX
nosHaueHb. HaOyTu mpaB Ha HUX MOKHA, 30KpeMa, IJIIXOM
peecTpaiiii iX K TOProBeJbHUX MAapPOK. SIKIMO mpoaHasisyBaTu
cBiTOBUIT HOCBiA y IIifi cdepi, To MOKHA IMepeKOHATHUCS, IO IIO0-
CTifiHO 30iJMBINTYETHCS PiBHOMAHITTA IIO3HAUeHb, Ha AKi ocoba
MOJKe HaOyTu mpaBa iHTeJeKTyaJbHOI BJIACHOCTI AK Ha 3acib
iggmBigyasisamnii cBoix ToBapiB Ta mocisyr. Tak, mopsAzn 3 TaKu-
MU TPAAUIiHHVMU IIO3HAYEHHAMU, K CJIOBO Ta rpadiune 300-
pasKeHHs, 3’ ABUJINCS HEBisdyaJbHi MO3HAUEHHS, K HATIPUKJIAI,
3BYK, apoMaT, CMaK TOIIIO.

VkpaiHa TaKoK HaMaraeTbCsd BPaxOBYBaTU CBiTOBI TeH/EH-
il 3 1bOT0 HHUTAHHS 1 HaJaTH MOXKJIMBICTH 3aIl[iKaBJIEHHM OCO-
0aM ImMUPOKOTO BMOOPY HO3HAUYEHb, AKi MOXKYyTH OyTum 3ape-
ecTpoBaHi AK TopropejbHi Mapku. OCKiIbKM HeTpamuIiliHi IIO-
3HAUEHHA € IOPiBHAHO HOBUM SABHUIIEM, TO HA ChOTOMHI AK B
Teopii, Tak i Ha HmpaKTHUI[l BUHUKAIOTH IIpo0JeMHU, IKi moTpe-
OyIOTh PO3B’sA3aHHA.

Ho 1mieil mpoGieMaTMKM 3BepTAJMCSI HAYKOBIL', OZHAK, OC-
K1JIBKU JKUTTA He CTOITh Ha Micmi i curyamia y miit cepi mo-
CTifiHO 3MIiHIOETLCS, TO HH3KA IHTAHL 3aJUINNJINCS I103a
MesKelo iX yBaru.

ToMy mOIiTLHMM BBasKAaeMO IIPOBECTU KJacu@ikailirzo Topro-
BEJILHUX MAapOK 3a BUAAMU 3aJIe’KHO BiJi BUKOPHUCTAHUX IIO3HA-
YyeHb i 3’sCyBaHHS YMOB, IIPKU AOTPUMAaHHI AKWUX Te UM iHIIe
TIO3HAUEHHS MOKe OyTH 3apeecTpOBaHO K TOProBeJbHA MapKa
3a 3aKOHOJaBCTBOM Y KpaiHmU.

! Taspuios 3.I1., Nauunuua E.A. Kommenrapuii k 3akony P® “O ToBapHBIX 3HAKaX,
3HaKaxX OOCHYKUBAHWA ¥ HAUMEHOBAHUAX MeCT IPOUCXOXKJEHHA TOBapoB”.
Ilogsakonnbie HopMmaTuBHbIe akThl / 9.II. TaBpuios, E.A. damuauma. — M.:
WspareabcrBo “Oxsamen”, 2004. — C. 28-29; 11. Lawry M., Dickerson J. The curse
of invisibility. Can marks which are not perceptible to the human eye be registered,
and does anyone want them anyway? // Trademark world. — 2004. — Nv164. —
P. 26-30 ra iH.
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Bigmosigzmo mo m. 2 cr. 5 3akonmy Ykpainu “IIpo oxopomy
[IpaB Ha 3HAKMW AJs ToBapiB i mocayr”' (mami — 3akKoH) 00 €k-
mom 3HaKa MoKe O0yTum OyAb-fKe MO3HAUYEeHHS abo Oyab-fKa
KoMOiHallis mo3HaueHb. TaKMMU MO3HAUYEHHAMU MOKYTh OyTH,
30KpeMa CJIOBa, y TOMY YMCJi BJacHi imena, Jitepu, nudpwu,
300pasKyBaJIbHI eJIeMeHTH, KOJhOoPpU Ta KoMmM0OiHaIil Koabopis, a
TAaKOXK OyIb-AKa KOMOiHAIIA TaKMUX IIO3HAYEHbD.

3riguo 3 4. 1 cT. 492 ITuBiIbHOrO KOAEKCY YKpaiHu® mopzo-
6eJbHOI0 MAPKOI0 MOXXe OyTu OyIb-siKe mo3HaueHHA abo Oyab-
AKa KoMOiHAIliA Mo3HAUeHb, AKI MpUIaTHI AJA BUPi3HEHHA TO-
BapiB (mocayr), 1o BUPOOJIAOTHCA (HAZAIOTHCA) ONHIEID OCO-
6010, Bixm ToBapiB (mocayr), 10 BHUPOOASIOTHCA (HAZAIOTHCS)
igmuMu ocobamu. TaxkuMy Ho3HAUEHHAMHN MOMKYTL OyTH, 30-
KpeMa cJjoBa, JiTepu, mudpu, 300pasKyBajabHiI eIeMeHTH, KOM-
Oimarrii KoabOPiB.

Ax 6aunmo, Hi 3axkoH, Hi IIK YKpainu He Jal0Th BUYEPITHOTO
IepesiKy Mo3HaueHb, IKi MOXKYTh OyTH 3apeecTpoBaHi K TOp-
TOBeJIbHI MapKH, a JIUIIe BCTAHOBJIOIOTH EAUHY 000B’ A3KOBY BU-
MOTYy — TO3HAYE€HHSA IIOBMHHO OyTH HPUIATHUM AJIA BUPiSHEH-
HS TOBApiB UM IIOCJYr. BuHMKae 3aKOHOMipHe 3alWTaHHS: YU
O3HAauae Iie, 10 AifiCHO Ha OyIb-siKe IIO3HAUCHHSA MOMKHA HAOyTH
mpaBa iHTeJeKTyaJbHOI BJIACHOCTI AK HA TOPrOBEJIbHY MAapKy?
Huni ax npaxkTuka YKpaiHu, Tak i CBiTOBOI CIIiJIFHOTHU [Ia€ He-
raTuBHy BigmoBimb. IlosicHIOETBCA IIe TUM, IO, 3 OZHOTO OOKY,
3IAaTHICTh IEBHOIO IO3HAUYEHHA iHAWBiAyaidyBaTW TOBApU YU
HOCJYTH 3’sICOBYETLCS B KOJKHiMl KOHKPeTHili curyalii, a 3 iH-
IIIOT0 — MOBMHHA OyTHM TexHiuHa MOKJIHBicTh 3adikcysarwu,
CTOCOBHO SIKOT'O caMe ITI03HaueHHA ocoba HabyJia mmpaBa, o0 Ha-
JlaJii He BUHUKAJIO CIIOPiB 3 I[HOTO IIPUBOLY.

Tak, Bigmosiguo mo m. 1.4 IlpaBua cKJIagaHHSA, IOJAHHSA Ta
posrIAny 3asBKW HA BUAAYY CBifOITBAa YKpalHW HA 3HAK AJA
TOoBapiB i mocayr, 3aTBepAKeHMX HaKa3oM J[lepsKIaTeHTy
Vxpaiau Big 28.07.1995 p. Ne116 (B pen. vHakasy llepskmateH-
Ty Ne72 Bim 20.08.1997 p.) s3HaxK MoKe OyTH 3BYKOBUM, CBiTJIO-

! Bakon Yrpaimu “IIpo 0XOpoHY IIpaB Ha 3HAKM IJIsA ToBapiB i mocayr” Big 15 rpymusa
1993 p. Ne3689-XII // Bimomocti BepxoBuoi Pagu Ykpainu (BBP), 1994, Ne7, cr. 36 (3i
3MiHamMm).

* HusinpHU# Komexc Ykpainu. 3akoH YKpaimm Big 16 ciuma 2003 p. Ne 435-IV
// Bimomocti BepxoBuoi Pagu Yrpainu (BBP), 2003, Ne 40-44, ct.356 (3i 3minamu).
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BUM, a TAKOX KOJIbOPOM 4YM IMOE€JHAHHAM KOJLOPiB TOIIO.
OpHak TakKi 3HaKM peecTpylOTheA Ilep:KaBHUM JernapTaMeHTOM
iHTe/JIeKTyaJbHOI BJIACHOCTI JIMIlle 3a HASABHOCTI TeXHiUHOI
MOJKJIMBOCTi BHeceHHSA ixX mo PeecTpy Ta ompuatogueHHs iHdOp-
MaIliii cTocoBHO iX peecrtparii. (m. 2.1.22).

3 ypaXxyBaHHAM BUKJIAJIEHOTO PO3TJITHEMO JeTaJTbHiIlle BUAU
TOProBeJIbHUX MApPOK 3aJIe;KHO BiJf BUKOPHMCTAHOTO IIO3HAUEH-
Hsa. [lepmr 3a Bce cami mosHaueHHsI, a BiATIOBiTHO i TOProBeabHI
MapKH, MOKHa KJacu(pikyBaTy Ha ABi Ipynu: TpamuIliiiHi i He-
TpaguIliiiHi.

Tpaduuyiiini no3HaweHHs — Tie CJIOBeCHi Ta 300pasKyBajbHIi
MO3HAUeHHs, AKi BisyaJbHO COPUNMAIOTHCSI a TAKOXK KOMOiHO-
BaHi MMO3HAUEeHHS, AKi BKJIOUYAIOTh B cebe cJyioBecHi Ta 300pa-
JKyBaJIbHi eqemMenTu. TpaguiiiHIMy BOHU € TOMY, IIIO 3 CaAMO-
T0 IIOYAaTKY BUKOPHUCTOBYBAJIMCSA [OJIs BUPiSHEHHsS TOBapiB Ta
TIOCJIYT.

HempaduuyiiiHi no3HavyeHHs — Ile MO3HAUEHHSA, Ha AKi
3’aBUJacd MOJKJMBiCTh HabyTu IpaBa SK Ha TOProBeJIbHi
MapK¥W 3HAYHO Mi3HiIlle i BOHM MalOTh MeBHi 0COOJIMBOCTI MOPiB-
HSIHO 31 CJIOBeCHMMH Ta 300paKyBaJbHUMU ITo3HaueHHaMu. He-
TpaAUIlifiHI ITO3HAYEHHS iHKOJM Ha3WBAIOTh €K30TUUYHUMU.
Bonu B cBOIO uepry OyBaioTh BidyaJsbHi Ta He BisyasbHi.

Bisyanvhi mapku — me MapKu, AKi moxi6bHO TpaguniiiHuM
CIpUHMAaIOThCA 3a JOIOMOTOIO0 30PY, OJHAK MAIOTh MEBHi 0c00-
JIUBOCTi TOpPiBHAHO 3 HMMHU: 00’eMHi, cBiTJIOBi, pyxomi (mmHAa-
MiuHi), a TaKOXK KoJip AK mosHaueHHA. II[o cTocyeThecss 06’eM-
HUX TOPrOBeJbHUX MAapOK, TO CTOCOBHO HUX He iCHYE €IuHOIL
mo3ullii momo Toro, A0 AKoi rpymu ix Bimmectu. B VKpaimi
BOHU HAOYJM HOCUTH IITMPOKOTO HOIMWPEHHS, a TOMY 3 HMO3UIIil
cmo)KmMBauda ysKe (PaKTUYHO CHPUUMAIOThCS AK 3BUYHI (Tpamu-
mitiai). OgHAaK cBiTOBa cHijbHOTaA B 0c00i, 30KpemMa BcecBiTHBOL
opraHisarii iHTeJeKTyaJibHOI BJIACHOCTi, BiZHOCHUTH iX 10 He-
TPAgUI[iHHUX, TOMY B JAHOMY IOCJiIKeHHI MU OymZeMo TOTpH-
MyBaTHCS Ifiel mo3umii'.

HeBisyanbHi MapKkm — Iie MapKu, AKi CIIpuiiMaloThCs TaKU-
MM OpraHaMW CIPUNHATTS AK: CIyX, 3amaxX, cMaK i MOTHUK.

! Tepman II. Herpagunuonnsle o6o3Hauenns. Perucrparus B KauecTBe TOBAPHLIX 3HA-
KoB 3a pybesxom / II. I'epman // YIC. IIpomblniennas cobecTBeHHOCTh. — 2007, — Ne 4,
— C. 64-65.
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Ciogu BigHOCATHCA 3BYKOBi, apoMaTHUHi, CMAaKOBi Ta HJOTHMKOBi
(TEeKCTypHi) TOProOBeJIbHI MapKu.

HagiTs cBiTOBa mpaKTUKa peecTparii HeTPAAUIITHUX TOPTO-
BeJBHUX MAapoK IOpPiBHAHO HesHauHa. Tak, y CIIIA 3 Tprox
MiJbHOHIB 3apeecTpoBaHMX MapoK Jjwuiie 6amu3bko 300 — He-
TpaguIlilini, a B ABcTpaiil BoHI CKJIaJailoTh He 06iJibIlle OJHOTO
BilcoTKa Bij 3arajbHOI KiJILKOCTI 3as1BOK'.

Posrasaaemo merasibHIiIlle KOMKeH 3 BHUAIB 3a3HAUEHUX BUIIE
TOPrOBeJIbHUX MapoK i BUMOTH, AKi J0 HUX BHCYBAIOTHCI B 3a-
KOHOJaBCTBI YKpaiHu.

CnogecHi mopzogenivHi MapKu — Ie MapKW y BUIJISAL CIIO-
JyUYeHb JiTep, ciaiB uu (ppas. OcHOBHA BUMOra 10 IILOTO BUIY
MapoK — JieTKa BUMOBAa pPisHUMN MoBaMu. BoHu HaOyJu Haii-
0inbITol MOMYyJIAPHOCTi, OCKIMBKHM JIETKO 3alaMm’SITOBYIOThCA i
3pyuHi y pekgami. Ile MoKyTh OyTH AK icHyIOUi, TaK i IIITYy4YHO
CTBODEHi cjoBa.

3okpema, [IpaBuia mepemdauaioTh, IO Pa3oM i3 300pa’keH-
HSM HOJAETHCA OIMC 3HAKA, SIKIO 3HAK MAa€ CJIOBECHY YACTUHY
abo BimHOCUTBCA O 3HAKiB, AKi He CKJaJaloThCcA 3 rpadiuHmx
mo3HaUeHb. SIKIIO cIoBeCcHUII 3HAK UM HIOT0 YacTUHA He MAaloTh
CMICJIOBOTO 3HAUEHHSI, TO 3a3HAUYAETHCSA CIIOCi0 HOro yTBOpEH-
HS, HAIIPUKJAJI DOUYATKOBI CKJIagu HeKiJbKOX cJiB, adpeniaTy-
pa, BUTaZaHe CJIOBO TOIO. SIKIIO cioOBecHe ITO3HAUYEHHS He IIO-
IMUpeHe B YKPAiHCHKiA MOBi (HanmpukJaj cueliaJbHUN TepMiH,
3acTapijie CJI0BO), TO 3a3HAYAETHCSA HOTr0 3HAUEHHA. SIKIIO cJIo-
BeCHU 3HAK YM HMOro YacTHHA IIOJAI0THhCA iHO3eMHOIO MOBOIO,
TO AJIsI 3HAKIB, IO MAlOTh CMKCJIOBE 3HAUEHHSI, HEOOXimZHO mo-
JaTu Moro mepekJal YKpalHChKOI0O MOBOIO i TpaHcJiTepalito Ji-
TepaMm YKpPalHChKOTO aJyiasiTy.

3agBHUK MO’Ke BUOpaTM OOWH 3 ABOX BapiaHTiB peecTparii
CJIOBECHOTO TO3HAUEHHSA AK TOProBeJbHOI Mapku: 1) ciaoBecHe
MOo3HAYEeHHSA, BUKOHAHE CTAHAAPTHUM IIPUPTOM Yy UOPHO-O6iso-
My KoJbopi; ab6o 2) caoBecHe TMO3HAYEHHSI, BUKOHAHEe B 0CO0JIU-
Bifi mipudTOBili MaHepi Ta/ab0 B MEeBHUX KoJbopax (Y IIbOMY
BUMAAKY OyZe BpaxOByBaTHCA HMIPUQPT, XapaKTep PO3TAIITyBaH-

! Topnerko C.A., Kupuit JI.JI. IllectHaamaras ceccus mocTossHHOro Komurera BOUC mo
s3akoHaM o ToBapHbIX 3HaKax / C.A. I'opmenko, JI.JI. Kupuii // IlaTeHTBI U JUIEH3UH.
— 2007. — Ne 3. — C. 26.
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HA OYKB, iX BigHOCHUIII po3Mip, KoJip Ta iHri BisyasabHi iH(pOD-
MAaTUBHI eJIeMeHTH).

3aJIe;XKHO BiJi BUKOPMCTOBYBAHOI MOBM, 3 IO3HUIIiI HAIIIOI'O
CIOXKMBaYa caMi CJIOBECHI NO3HAUEHHS MOYKHA PO3AIINTH Ha
BUKOHAHI KUPUJIUIEIO, JATUHUIEID YM iHIIMMH MoBaMu (Ku-
TalicbKa, apadCbKa, I'Py3WHCBhKAa TOINo). Xoua B KpaiHi moxon-
JKeHHsSI OCTAHHE CJIOBeCHEe IIO3HAUYEHHS Ma€ CMHUCJIOBe 3HaUeH-
Hs, JJISI CJIOB’SHCHKUX CIIOJKMBAUiB BOHO Oyjle CKOpiIlle AeAKuM
CTUJII30BaHUM 300pa’KeHHSIM, CeMaHTHKa AKOro IIOB’sd3aHa 3
KYJIbTYPOIO JAaJeKuX Kpaiu'.

300paxcy8anivHi Mopzo8esbHi MAPKU — 1€ MapKU y BUTJAIL
rpa@ivHMX KOMHIO3UIlii Oyab-AKuX (opm Ha muaornuHi. Ile mo-
JKYTh OyTH 300paskeHHS SK icHyoumxX o0’€KTiB, Tak i ab-
CTPAKTHUX KOMIIO3UIIIA UM CHUMBOJIB, fAKi BTiJIIOIOThCSI B Ma-
JIIOHOK, KpecJjieHHA Torlo. OCHOBHA BMUMOTra JAJIA TAaKOTO IIO3HA-
YeHHSA — TIIPOCTOTA i IOMIiTHiCTH, a TaKOMX BiJACYTHiCcTBH
mepeBaHTaXKEHOCTI fmetanamu. Ile 3abe3meunTs ycHix IpwW IIpo-
CYBaHHIi TOBapiB Ta MOCJYT 3 IIUM IIO3HAUEHHAM HA PUHKY.

KomobOinogaHni mopzogenvHi MapKu — Ile MapKu, fAKi mo-
€IHYIOTb B c00i ciioBecHi Ta 300pasKyBajibHI HO3HAUEHHS.
Opuax, 100 6yTy oZHMM 00’€KTOM iHTeJeKTyaJbHOI BJIACHOCTI,
Taka KOMIIO3UI[isl IIOBUHHA MaTH €AWHE CMUCJIOBe 3HaUYeHHS,
30KpeMa il 4acTMHU KOMIIO3UIIMHO i CIOKEeTHO IOBWHHI CKJIa-
matu enumue mijge. Ile Mo)ke OyTH HOCATHYTO, HAIIPUKJIAL TUM,
o0 300pasKyBajibHA YaCcTHUHA TOPTOBEJLHOI MapKM iJIIOCTPYE
CJIOBECHY.

3ajIe;KHO BiJl CIIiBBifHOIIIEHHSA eJeMEHTIB MOYKHA BUIIINTHU
TPU TiABUAM KOMOiHOBaHMX TOPTOBEJIbHUX Mapok: 1) Mapku, B
AKUX TepeBa’kae CJIOBEeCHA YacTuHa; 2) MapKu, B SKUX IIepeBa-
JKae 300pasKyBajibHA 4YacTHHA; 3) MapKU, B SKUX CJIOBeCHaA i
300pasKyBajibHA YaCTUHU HECYTh OJHAKOBE CMMCJIOBE HaBaHTA-
JKeHHS.

O06’emHi mopzoesbHi mMapKu — Iie MapKu y BUNIani ¢iryp
a00 iX KOMITO3UIIill Y TPhOX BUMipax — MOBKUHi, BHUCOTI i IIu-
puni. IIpegmerom Mmoxke OyTu, 30KpeMa opuriHadbHa Gopma
BUpOOy abo Iioro ymakoBKa (HaOpuKJal yHIaKOBKa Macjia 4u
curapert). IIlo crocyeThbea opmu BUpPoOy, TO, 11100 BUKOHYBATHU

! Taspuios 9.I1., Maumnuua E.A. IluroBana mpamsa. — C. 28-29.
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GyHKIII ToproBelbHUX MapoOK, BOHA He IIOBMHHA BU3HAUATHUCH
BUHSATKOBO HOTO (PYHKI[IOHAJBbHUM ITPU3HAUEHHAM abo IIpOCTO
THOBTOPIOBATH 30BHIIITHIN BUIJIAL BilOMOTO IIpeaMera.

HopeuHo 3BepHYTHU yBary Ha Te, III0 He BCi KpaiHU BU3HAIOTH
Taki IMO3HAUYeHHS AK TOPToBeJibHI MapKu. IloAcHIOETHCA IIe B
MepIy 4Yepry BUCOKUM PU3UKOM 3iTKHEHHSA IIpaB Ha 00’ €MHi
MapK¥W 3 IpaBaMM Ha IIPOMUCJIOBUIT 3pas3ok. [lesaki kpainm Ha-
IaioTh IIPABOBY OXOPOHY ()opMaM AK TOProBeJIbHUM MapKaM 3a
YMOBM HASBHOCTI MOKas3iB HAOyTTA HMMM PO3Pi3HAILHOIO Xa-
PaKTepy B pe3yJabTaTi BUKOPHCTaHHA. Y KpaiHa X He BCTAHOB-
JII0E 0COOJIMBUX OOMEKeHb CTOCOBHO TAKOTO POAY ITO3HAYEHB.
SKImo saaBAsgeTbCa 00’eMHA MapKa, HeoOxigHo mogaTtu ii poTo-
KOMilo Yy TAKOMY paKypci, AKMI Jae MOMKJIUBICTL YABUTU BeChb
00’€KT e IiJIoMy, a TaKOK 300pa’KeHHsA BCiX HeoOXigHMX IIpo-
eKI[ili TMOo3HAUeHHSA, SAKi JAIOTh MOXKJIUNBICTH MaTH BUUYEPHHY
YABY OpPO MapKy. ¥ 3B’fA3KY 3 IIUM B YKpaiHi He BUKJIIOUAETHCA
MmoABiliHa IpaBoBa OXOpoHa (OopMHU SK TOPTrOBEeJBbHOI MapKu i
IIPOMUCJIOBOTO 3pa3Ka.

Y aiteparypi OyJia BHCJIOBJIeHA TOYKa 30pYy, IO 00’ €MHi
3HAKM BiIHOCATHCS OO 300pasKyBaJbHUX'. BumaeThesa He 30BCiM
BUBaKEHOIO TaKa IIO3WUIlis, OCKIJIBKHU Ile JBa CAMOCTiHHI BUIU
Ho3HaUYeHb, IPO IO CBIAUMUTEL iX XapakTep 1 IOJOKEeHHS 3aKOo-
HOJABCTBA.

IIpuknagom 006’eMHOI TOPTOBEJBHOI MapKu MOKe CJIyTryBa-
™1 KopoOKa masa maciaa “RAMA” uwm nasmika mamoio “Coca-
Cola”.

Ceimaosi mopzosenvHi Mapku — 1e MapKu, AKi BUPiBHAIOTH
TOBAapU Y1 MOCJYTU 34 JAOIIOMOIOI0 IIEBHMUX CBITJIOBUX CUTHAJIB.
[ITo6 HabyTm mpaBa Ha TaKe IMO3HAUEHHSA AK HA TOPTOBEJIbHY
MapKy B YKpaiHi B 3adBIli mIoBMHHA OyTH HaBeJeHA XapaKTepu-
CTUKA CBITJIOBUX CHUMBOJIIB (CUTHAJiB), iX mOCHiZOoBHICTH, TPU-
BaJIicThb cBiTiHHsa Ta immii ocobsmBocTti. Came 1i BizomocTi Oy-
IyTh 3aHECeHi 0 PEeECTPy i COyryBaTUMYTh ITiICTABOIO IJISA BU-
3HAUEHHA 00CATY IIPABOBOI OXOPOHU.

Pyxomi (Ounamiuni, myavmumediilHi) mopzogenvbHi map-
Ku — Ile MapKu, AKi cnpuiiMalmTbCsA 30pOM i BUPiI3HAIOTH TO-

! Kamunnesa 0.10. IlouaTTa Ta BUAX TOBAapHUX 3HAaKiB B YKpaini / 0.}0. Kamunnesa
// Bicuur Kuicbroro yuiBepcurery imeni Tapaca Illeeuenka. — 1998. — Bum. 35. — c. 42.



215

Teopemuuni ma npakmuiHi acneKkmu npagosoi 0XOPoHU il 3axucmy npas
NPOMUCNOB0L 8J1ACHOCMi ma npas Ha 3acobu indusidyanizayii

Bapu Ta IOCJIYTH 3a IOIOMOIOI PyXOMUX 300paskeHb. Bimomum
TPUKJIAOM TaKOl MapKU € 3acCTaBKa-IIPUBITAHHS HA MOOITBHUX
resiepornax Nokia y Buriaami pyxy ABOX PYK OO PYKOCTHCKAH-
Ha. ¥ CIIA, mampukjaan, IJas INCTUILOBAHOTO HAIIOIO OyJia 3a-
peecTpoBaHa BHAMUMICTH Bi3yasIbHOI HMOABU MAaJIEHBKHUX IIIMa-
TOYKiB mamepy momioHO KOH(MeTTi, AKi BUPMBAIOTHCA 3 BEPTYIII-
KM €MKOCTi IJisg ToBapiB mpu BigkpuTTi mporo mocyxmy'. I11o6
HaO0yTM mpaBa Ha AUHaAMiuHe IIO3HAYEeHHSA, IEPII 3a Bce, He-
00ximHo 3a(ikcyBaTu fioro Ha MaTepiaJbHOMY HOCi€Bi.

Konip uu moemHaHHS KOJBOPIiB MOMKYTH OyTH 3apeecTpoBaHi
SIK TOPrOBeJIbHI MapKM 3a YMOBHU, IO BOHU AAIOTh MOKJIUBICTH
BUPi3HUTHU TOBapW YW IIOCJIYTH OJHOTO BUPOOHUMKA cepen TOBAa-
piB i mocayr iHIIIOTO BUPOOHUMEKA.

JocuTh TpuBaJi AUCKYCil epeayBau 3aKPillJIEHHIO MOMKJIH-
BOCTi 3apeecTpyBaTu KOJIP SK TOProBeJbHY MapKy. O0ymoBIe-
HO IIe TUM, I110 1) KoJIip — IIe oAHa 3 XapaKTepPUCTUK TOBapy, a
TOMY BiH Ma€ HMBBbKY PO3PiBHAJBHY 3MaTHICTH; 2) ToBapu (ap-
OyIOThCA 3 HEKOPaTUBHOIO METOI0, a He IJIS TOro, ImMo0 iX BUKO-
PUCTOBYBaJM SAK TOPTOBEJIbHI MapKu; 3) iCHye MOMKJIMBICTH
3MilllyBaHHS 3 KOMOiHAIiAMU KOJBOPiB, II0 BUKOPHUCTOBYIOTh-
cd, HaIPUKJAJ, Ha Aep:KaBHMUX mpamnopax; 4) y BUIAAKY pe-
ecTpailii KoJb0opy IIeBHOIO 0CO00I0 iHIIi BUPOOHUKYU IPU BUIIYC-
Ky TOBapiB MaloTh MeHIIle BapiaHTiB MaHeBpPYBaHH:A, HijK Ipu
peecrpariii iHIITMX TMO3HAYEHb SK TOPTOBEJIBHUX MapoK; H) CIIo-
JKMBaUi He OYAYTH PO3Pi3HATH BiATIHKU KOJBOPiB, V 3B A3KY 3
YUM 3HAUHO POSITUPAETHCSI 0OCAT IPABOBOI OXOPOHU KOJHOPO-
BOTO IIO3HAYEHHSA i IIPABOBOJIOAiNIEIb MaTHUMe HeOOI'DYHTOBaHi
mepeBaru MOPiBHAHO 3 iHIMIMMU ocobaMu, a Iie CYIepeyuTh iH-
TepecaM CycCHiJbcTBa; 6) OCKiJIbKM BifTiHOK MO’Ke 3MiHIOBaTH-
cd Big TexHiUHMX 3aco0iB, BUKOPHCTAHOIO IIamepy Ta # 3
yacoM, TO iCHy€ MOKJIUBICTH BimoOpasKeHHS B peecTpi Ta GroJie-
TeHi iHIIOro BiATIHKY KOJIBOPY, HiXK 3asIBJIEHUI.

Ilo Toro, K icHye HOKTPMHA BUCHAYKE€HHS KOJIbOPiB, CYTb
SKOI IOJATae B TOMY, IO OxHa ocoba HaOyae IMpaB Ha I€BHUM
KOJIip 3 #ioro pisHomMaHiTHMUMHU BiATiHKaMu, a IMOTiM iHIIi ocobu
HaCJiLYIOTh Ileil IPUKJIAJ 1 3apeecTPyIOTh BCi BiITIHKYM IeBHUX

! Arden T. Protection of Nontraditional Marks. Trademark rights in sounds, scents, col-
ors, motions and product design in the U.S. — New York N.Y.: INTA, 2000. — p. 17.
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BUOpPAaHMX HUMHU KOJIbOPiB, TO HACHIAKOM TaKuX Aiii Oyae MOHO-
IIOJIisA BCiX KOJILOPIB, KiMBbKiCcTh AKMX oOMeskeHAa'.

OgHak Ha CHOTOAHI MOXKHA KOHCTATYBATH MEBHY JOSAJIBHICTD
y BUpPIiIlIeHHi MUTAaHHA MOKJIMBOCTI HAaOYTTS HpaB Ha KOJip AK
Ha ToproBenbHy MapKy. Tak, 45 Bigomcrs i3 75 omumranumx
BOIB kpain npuiiMaloTh Ha peecTpallilo 3HaK, AKWIl CKJaga-
€TBCA 3 OJHOTO KOJBODPY, a 71 BimomcTBO i3 76 mpwuiimae mo-
€IHAHHA KOJLOPiB®.

Haparouu mpaBo 3apeecTpyBaTé SIK TOPTOBEJIBbHY MapKy KOJIip
Y1 TNOETHAHHS KOJBbOPIiB, Jep:KaBU BCTAHOBJIIOIOTH IIEBHI yMOBU
¥oro peaJisairii. 3oxkpema, IMO3HAYEHHS TOBMHHO OYTH BUKOHAHO
rpadgiuno. Ilpu ommcaHHI KOJBOPY CJIOBAMHU IIPOABIIAETHCSH
cy0’eKTHMBHE CIPUNHATTA, & TOMY MOKHA HEOOMEe)KeHO PO3IIIU-
putu abo 3BYy3UTH 00CAT IpaBoBOi oxoponu. Tomy mopsn 3 Ha-
TaHHAM 3pa3Ka KOJIbOPY JOPEYHO 3a3HayvaTH MOro KO y MisKHa-
ponHo Bu3HaHiN Kiaacudikaiii (Hanpukaan Pantone).

IIpu peecrpartiii Takoi ToproBeJabHOI MapKu y Beaukoopura-
Hil mOTPiOHO 3a3HAUNTH Ha MAJIOHKY, SK KOJip Oyzxe 3acToco-
BaHO Ha BiATOBiZHMX ToBapax. MOTHBYeETBLCA Ile TUM, IO IIe
HaJacThb MOMKJIWBICTH OJHOUYACHOMY iCHYBAaHHIO YMCJIEHHUX iX
Bapiarii, ocoGJMBO KOJU 3aSBJIACTHCA MOCAHAHHSA KOJLOPiB®.
Ha mam morssn, Taka IO3UIA He 3aBXKAU BuipaBmama. Cipa-
Ba B TOMY, ITI0 B KOKHOMY KJaci TOBapiB Ta MOCIYT MiCTHUTBLCH
iX KiZbKa JecATKiB, a TOMy 3pOOUTH IIe HJOCUTH CKJATHO, Ta H
B3araJii 3 ¥acoM MapKeTHHIroBa IIOJiTHKA BHPOOHMKA MOXKe
3MiHIOBATHUCSH.

SIKIIT0 K TOPTroBeJbHA MapKa 3aABIAAETHCA BUKJIIOUYHO KOJIIp
abo moegHAHHA KOJBOPIiB B YKpaiHi, TO mOTpiOHO momaTu He-
00XimHy KiJbKicTh BiIOMTKIB 3 IMOBEpXHEI, Ha AKY HaHECEHO
3asBJICHUII Ha peecTpalliio KoJip abo moegHaHHS KOJbLOPiB.
IIpu nroMy 710 BasIBKM MOJKYTH NOMABATUCS HPUKJIAAUA iX BUKO-
pucCTaHHA.

Anajisynoun CBiTOBY HPaKTHUKY peecTpalrii KoJbopy YU IIOo-
€IHAHHS KOJIbOPiB K TOPTOBEJbHUX MapOK, MOKHA TiATH BUC-

! MeapaukoB B.M. OxpaHOCIIOCOOHOCTD IIBETOBBIX TOBAPHBIX 3HaK0B / B.M. MenbHUKOB
// IHarents u aunensuu. — 2006. — Ne2. — C. 61.

* Tepman II. ITuroBana mpamsa. — C. 65.

? Kamatun B.O. Perucrpamusa msera B KadecTBe ToBapHoro sHaka / B.O. Kamxarum
// Ilarentsr u naunensun. — 2004. — Ne9. — C. 46.
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HOBKY, IIIO BiporigHicTh HAOyTU NIpaB Ha KOJip II€BHOIO 0CO00I0
3aJIeKUTh Biff HAMipy iHIIMX BUPOOHWKIB BUKOPUCTOBYBATHU
el KoJaip crocoBHO amasoriuamx ToBapiB. Tak, cymu CIITA
BPaXOBYIOTh NOKTPUHY (DYHKIIIOHAJBHOCTi, CYTh SIKOI IOJIATAE
B TOMYy, II[0 He MOJKHA HaJaTU MOHOIIOJIiI0 IeBHili ocobi Ha
KOJIip, AKIIO BiH € 3BUYAHUM HACJIIKOM BUPOOHUYOTO IIPOIIEe-
cy. OOT'pyHTOBYETBCA Il THUM, IO HEe MOXKHA 3MYCHUTU iHIIHUX
BUPOOHMKIB HECTHU HOJATKOBi 3aTpaTu y 3B’S3KY 3 IIOTPeOOIo
dapbyBaTu BUTOTOBJIeHUII ToBap. KpiM Toro, Taki KoJbopu AK
O0inuii Ta YOPHUI MOBMHHI BiJIbHO BUKOPUCTOBYBATHUCS, OCKiJb-
KM BOHH [JO3BOJAIOTH 30iIBININTH UM 3MEHIIWTH Bi3yaJbHe
CIPUMHATTA IpeaMeTa.

BinbmmicTs KpaiHn i €BponeiicbKuil Cyl TOTPUMYIOTHCS IO3U-
mii, mo KoJip um KomOiHaIlisg KOJBLOPiB MOMKYTHL OyTH 3ape-
€CTPOBaHi SIK TOPTrOBeJbHA MapKa 3a YMOBU, SIKIIO BOHU B IIPO-
Ieci BUKOpHCTAHHA HaOyIu PO3PisHAJIBHOI 34aTHOCTI CTOCOBHO
TOBapy YW MOCJYTW MEeBHOTO BUPOOHUKA.

38YK08i MOpPz0BeNbHi MAPKU — Iie MapKu, AKi BUPiIBHAIOTH
TOBap" YU IIOCJYTHU 34 JHOIIOMOTOI0 IIEBHUX 3BYKiB. 3BYKOBE IIO-
3HAUeHHA IIOBUHHE O0yTu 3adiKcoBaHO y BUIJIAAL (OHOTpAMH Ha
ayniokaceTi Ta 3a3HaueHO BHUJ 3BYyKa (My3WYHUH TBip abo iioro
YyacTHHa, IIyMU OyAb-AKOr0 IIOXOIKeHHs, HAIPUKJIAL “MOPCh-
Kuii npubini”, “msBin msBimmmi”, “cKpun aBepeii” ToOIoO), a y
BUIIAAKY BUKOPHCTAHHSA MY3MYHOI'O TBOPY — B OIIKCi IIOTPiGHO
HaBecTHu Iioro moTHmuii 3anuc. Tak, y CIIIA Bmepime 3apeecTpo-
BaHO 3BYKOBi Mapku miasa pagmiomocayr NBC. 3a macrymai 50
POKiB ix GyJio 3apeecTpoBaHO Ginblie cra'.

IIpuknamamMu BioMuX y CBiTi 3apeecTpoBaHUX 3BYKOBUX
MapOK € 3BYK BiIKPMBaHHSA 3alaJbHUUYKUN “Zippo”, peB JeBa y
perJygamuiii 3acraBii Kinoxommanii “Metro Goldwyn Mayer”,
My3UUYHUH Imporpair y pekjgami xope “Nescafe”, sHameHuTi do-
tupu HoTH Intel®.

ApomamuyHi mopzogeavHi mMapKu — Iie MapKu, AKi Bupis-
HSATHh TOBAPUW UM MOCJYTH 3a AOIIOMOTOIO IIEBHUX apoMariB. Bes-
YMOBHO, Iie He IIOBHHEH O0yTU XapaKTepHUii AJid JaHOT'O TOBapy

! Arden T. ITutoBama mpamsa. — C. 11.
> Epemuna H. 3amura sk3ornueckux Toproseix Mapoxk / H. Epemuna // IOpuauueckas
npaktura. — 2005, — Ne 7. — C. 11-12.
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3amax, iHakKIlle CIOKWBaYi He 3MOXKYTh CIPHUIMATHU HOT0 AK
npaBoBUi 3aci® impmBigyamisamii. Tomy JuMOHHUI 3amax He
MOJKe OyTU 3apeecTPOBAHUU JJifd JUMOHIB, JUMOHHOTO COKY YU
HAaIl0iB, BUTOTOBJIEHINX Ha iX OCHOBI.

CkianmHicTh moasdArae y ¢ikcaiii samaxy 3 MeTOI0 BCTAaHOB-
JeHHs 00CcATry IIPaBOBOI OXOPOHHU Ta IOAAJBINOI imeHTHpiKaIii
Ipu BUHUKHEHHI cmopy. BuHWKae 3anuTaHHA: UM TOCTATHHO
s peectpanii Hamatu lepskaenapTaMeHTy JUIIe XiMiuHy
dopmysy 3amaxy, um IIOTPiOeH 3pas3ok camoro samaxy? Bupga-
€ThC, 1110 caMoi XiMiuHOl hopMyaM HEZOCTATHHO, OJHAK € TeX-
HiuHi mpobOsemu 3i 30epiramHsaM 3paska 3alaxy i MOMKJINBOIL
#oro 3MiHM 3 IIJIMHOM dYacy.

IIpakTuka peecrtparllii TaKuxX TOPTOBEJLHUX MAapPOK IOPiBHS-
HO HeBesuka. Tak, y CIITA mepinuii apomaTudHui 3HAK OyB 3a-
peectpoBauuii y 1991 pomi ana mpsoxi.

Cmarosi mopzogenvHi mapku — Ile MapKu, AKi BUPIBHATH
TOBapuU YM TMOCJYTH 3a AOIOMOrom cMmaky. CBiToBa mpaKTHUKa
peecTpailrii Takux MapoK He3dHauHa. B Kpainax Beninwokcy, Ha-
MIPUKJIAL, BUMOTra rpad)ivHOTO IpeACcTaBJIeHHS CMaKOBOI MapKu
Oysa BUKOHaHAa 3a MOIOMOTOI0O ONUCY i 3a3HaueHHS Ha Te, IO
BOHO CTOCYeThCsA cMakKoBoi mapku [2; C. 71]. BBaskaerncs, 1Mo
3 MEeTOI0 HeJONYINeHHA HajgaJji IPOTHUPiY CTOCOBHO BU3HAUEHHS
00csATy IIPaBOBOI OXOPOHU JOPEUHO TAKOYK 3aCTOCOBYBATH iHIIIL
3axX0Iu OJIsT MOJKJIMBOI IMOAAJBINOI ineHTudikamii cmaxy.

Jlomukosi (mexcmypHri) mopzogenivHi mapKu — Ile MapKu,
AK1 BUPIBHATH TOBAPU YU IMOCJYTU 3a AOIOMOTIOI0 crielugiyHol
CTPYKTYPHU UM TEKCTYpPHU IIOBEPXHi, AKa BiguyBaeThbCsA IPHU MO-
TUKY n0 nmponykTy. Tak, B ExBazmopi OyJsia 3apeecTpoBaHa TOp-
roBeJbHA MapKa JJIsl TeKCTYPU ITOBEPXHi IJIAIMIOK, B AKUX IIPO-
JaBaJIMCA aJKOTOJbHI Hamoi'.

IIpoanasrizyBaBIIn BUAW TOPrOBEJIBHUX MAapoOK, MOYKHA 3a-
3HAUYNTHU, IO OCHOBHA CKJAJHICTHL y peecTpallili HeBidyaJIbHUX
MapOK IIOJIATAE Y HEMOXKJIMBOCTI iX TpaauIitiiiHoro rpadigHoro
300paskeHHsA. Y TOM »Ke uyac cBiToBa ciiJbHOTA He BOauae mo-
IiJIbHOCTI y 30epiraHHi 3paskiB apomary, CMaKy TOIIO, a Ipar-
He HAJaBaTU IIPABOBY OXOPOHY HETPAAUIIHHUM TO3HAYECHHSIM
3a YMOBH, III0 BOHU OyAyTh HaJlaHi JINIIle Ha NATIEPOBUX i eJeK-

! Tepman II. ITuroBana mpamsa. — C. 71.
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TPOHHUX HociaAx iHdopmamii y Takiéti rpadiuniit dopwmi, ara
rana 0 MOMKJIMBICTH BHECTH iX B PEECTP TOBApHUX 3HAKiB. ¥
3B A3KY 3 UM €BPOIENCLKUI CY/ YCTAHOBUB JBi YMOBM 0XO0OPO-
HO3[JaTHOCTi HEeBi3yaJIbHMX TOBAapHUX 3HaAKiB: 1) MOMKJIUBICTH
HaJaHHA 3HaKa B rpadiuHiil ¢opMi IIJIAXOM TaKMX CHUMBOJIIB,
AK OYKBU, JiHii, 300pakeHHs; 2) ¢opMa HaZaHHS 3HAKa IIO-
BUHHA OyTHU SCHOIO, JIETKO BiZITBOPIOBAHOIO, a caMa iHdopmaIlia
— 3po3yMiysioo Ta 06’eKTMBHOK. OTHAK icHYyIOUA IPaKTUKA II0-
Kasye, 0 Ile He 3HiMmae Bci icHyroui mpobjeMu CTOCOBHO IIPO-
meaypu HaOyTTA OpaB Ha Taki mo3HaueHHA. ToMy B JriTepaTypi
OyJa BHCJIOBJIEHA TOUKAa 30pPYy, IO HOBI MapKum — TakKi AK
dopmMa Ta KOJIip, MOTEHIilTHO MaloTh OiJIbIlle IEepPCIeKTUB OyTU
3apeecTPOBAaHUMMU, HiK HEBi3yasJbHI MapKu.

TakuM YMHOM, MOKHA KOHCTATyBaTH, IO 3aKOHOZAaBCTBO
Vkpainu gk i 6iapIocTi Kpaid CBiTY MiCTUTHL HEBUUEPIHUN IIe-
pesdiK mosHaueHb, AKi MOMKYTH OYTH 3apeecTPoBaHi SIK TOPTIoO-
BesqibHiI Mapku. Ogmax icHye HarajgbHa moTpeba BHPOOJIEHHS
yHi(pikoBaHUX KpuTepiiB migxomy mo ¢ikcairii mosHaueHb, AKi
3aABJAIOTHCA AK TOPTOBEJIbHI MapKH.

3BUUaHO, B MeyKax OJHiel cTaTTi HeMOIKJINBO BUPIMIUTU BCi
icuyrooui mpobjieMHI mHUTAaHHS, a TOMY Ie JOCJIMKeHHS MOKe
CAYTYBaTH MiAI'PDYHTAM, 30KpeMa MAJA HOLAJBIIOT0 aHajldisy
KOJKHOT'O 3 BUJiB TOPrOBeJbHOI MapKu.

3.6. ToproearHa MapKa TUCTPUO’IOTOPA AK IMpeaMeT
IIPaBOBOI OXOPOHM Ta 3aXHCTy

Huctpub’torop (Bim amra. distribute “posmoBciom:xyBaTu’)
— ocoba, 110 BUKOHYE (PYHKIII pPO3IOBCIOMKEHHs iHdopmairii
PO MPOAYKILiI0 Ta caMy IPOAYKILit0 (y BiAmOBigHOCTI KO YMH-
HOT'O 3aKOHOJABCTBA), AKa [lie Ha IIiJicTaBi JOTOBOPY Ta 3ajJydae
HOBUX KaHAWAATIB AJA OucTpub’I0TOPChKOI midabHOCTi. Iu-
cTpub’oTOp Hamae mocayru Kiaieumram KommaHii 3 muraub mpu-
noamua mpoaykmnii Kommanii 3 KopucTio ajsa cebe, 3aiiMaeTbesa
HaJaHHAM IIOCJYT Ta PO3BMBAE CBOIO opramisaiiio (Mepexy)'.

Bsaraii JaHIIOKOK MPOJAXKy Ma€ TaKuil BUTJIAL: BUPOOHUK
(manufacturer) > Huctpub’torop (distributor) > Huuep (deal-

! “Strategy and Management of Industrial Brands” by Philippe Malaval and Christophe
Benaroya.
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er) > Poanpibuuii Toproseus (retailer, retail dealer). Haiiuacri-
me Ii poJii MOKYTh NOENHYBAaTHCS, HAOPHUKJAL, BUPOOHUK
MOXKe MOEIHYBaTH (PYHKIIII0 BUPOOHUIITBA Ta AUCTPUOYILii.
Hunep moxke moemuyBaTu GyHKIII npi6HOI omrTOBOI Ta po3apild-
HOI TOpTiBJIi.

Slx mpaBuJIO, BUPOOHUK TiJIbKKM BUPOOJISiE€ MPOAYKIIiI0O Ta He
OpaIioe 3 KiHIEeBHUM CIOKHBAaueM i YacTO HABiTHL 3 OUJIEPOM,
100 He CKJaJaTH KOHKYPEHIiI0 JucTpub’loTopaM Ta AUJIepPaM.
SKmIo BUPOOHUK i IIpaIioe 3 KiHIIEBUM CIIOJKMBaueM, TO ITiHA
Oyze, IIBUAINIE 3a BCe BUIIe PO3APiOHOI.

Huctpub’oTop mpuabaBae y BUPOOHWKA MPOAYKIIiI0O KPYyI-
HUM OIITOM, OPTraHi3oBye JIOTicTUKY, IHEeHTPU AUCTPHOYIii,
CKJIAACHKi 3amacm, IO € rapaHTi€eio 3abesdmeueHHs ITOTPiOHOTO
o0cAry ToBapiB Ha PUHKY, OJHAK, AK IIPABUJIO, 3 KiHIIEBUM
CHOKMBaueM He mpaioe. JucTpub’ioTop IIPoae ToBap TOPTOB-
M OesllocepenHbO JHIlle y BUIAAKY, KOJM BiH IIpaifioe 3 Be-
JUKUMU pO3ApiOHMMU Mepe:kamu. [{uctpubd’roTopu yacto Oe-
pPyTh Ha cebe (QyHKIII MPOCyBaHHS TOBApiB B HAI[iOHAJIBHOMY
abo periomaiapHOMYy MaciiTabi. JucTpub’oTop Mae BigHOCHO
MaJI0o KOHTPAreHTiB, BiH MOXKe HaJlaBaTU TOBAPDHUMN KPEJUT.

Humgep orpuMye ToBap y AMCTPUO’I0TOpPa Ta APiOHUM OITOM
posmominsae y po3api6. CBoix cKJIaIChbKMUX 3allaciB, AK IpaBHU-
J0, He Mae abo Mae HeBeJIHKY KinbkicTh. Haliuacrime ssaraJi
TOPry€e 3i CKJIamiB AUCTPUO’I0TOpa, 3a0e3MeUyoun IOCTAaYaHHS
TOBapiB A0 po3ApiOHOI Toprieiai, mMae 6araTo KOHTpareHTiB.
IIpocyBaHHAM TOBapiB OMJIEep He 3aMaeThCA, AKIINO TiJIbKHU
caM He TOprye B po3api6. B ocramHbOoMy BuUHaAKy, II[0 Haiiua-
cTirre 3ycTpivaeTbea B YKpaiHi, mounHae KOHKYPYBaTH i3 CBOI-
Mu “po3apibHMMHM” KiaieHTaMu (Tak 3BaHWUII AEMIIiHT), 1110 TPU-
3BOAUTL OO BiAMOBM KYIIiBJIi HOro TOBapiB po3ApiOHMMU TOP-
FOBIIMHY i HaBiTH 70 GAHKPYTCTBA.

B Vkpaini, axk i B €Bpormi, Ha Ieli yac icHye BelMKa KiJb-
KicTs GismuHMX Ta OPUAMUYHUX OCi0, AKi OesmocepemHBO He
3aliMalOThCsI BUPOOHUIITBOM TOBApiB, a JMIIE MAlOTL BeJIHKi
abo Maji MepesKi 3 ImpozaKy TOBapiB BimoMUX UM HeBimoMux
BUPOOHUKIB. ¥ 3B’fA8KYy 3 IIUM BHMHUKJA IIOTpeba peecTpairii
TOPTrOBEeJILHUX MAPOK IIOCEePeIHuKiB (aucTpubioTepiB), IO
3HAMIIIO CBOE AOJATKOBe BimoOpaskeHHsa y MiskHaponmHiii KJa-
cudikarii ToBapis i mocayr (mes’sTa pemakilid), Ae IOPiBHIHO
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iz momepemHimMu 5-oi0 Ta 6-0i0 pemakmiavMu MKTII BunukIn
Taki GiJIbINT PO3IIUPEHi PyOPUKH, AK “IOCTYrd MOCTAYaHHSA AJA
iHmux (3aKyIOBYBaHHS TOBapiB Ta HaJaBaHHS MOCTAYAJIbLHUIIb-
KUX TOCJyT iHmuM (ipmam), mpefcTaBieHHA IPOAYKTIB yepes
3acobu KOMYHIiKaIlii 3 MeToo posapi6Horo mpozasky”'. B eBpo-
meficbKMX KpaiHaX IO3HAYEeHHSA IOCEPEeTHWKIB MiX BUPOOHU-
KOM Ta CHOKUBa4YeM OTPUMAJIXM Ha3By “ToproBa MapkKa Iu-
cTpubd’oTopa”.

Toprosi Mmapku auctpuboTepa 3’ aBuianca y @paniii y XIX
cropiuui. ITepmummu cepen mux 0yB “Felix Potin”, axuii mas
BJIACHI 3aBOJIM Ta BUPIIIIUB PO3MIIIIyBAaTH CBOI TOBAPW B OJHOMY
Micmi, HampukJaz, 3aMicTh 3MilmaHoi mapTii ToBapiB, IIYKOP
mpofaBaBcsi B KOPoOKax MO OAHOMY Kijorpamy i3 Hammcom
“Felix Potin”. I'pyna Casino mpomoBsKuja 110 TPaguIlifo, I0 ce-
penuau 1970 poKy BoHaA mpojaBaJia OBOYi y KOHcepBax 3 Ha-
3Bor0 “Casino”. IIi aucTpuO’r0oTOPM MPEACTABJSIIN TOBAPU, K
anbrepHatTuBHi. @inin Manasans Ta Kpicrodp Bewmapya, Bugar-
Hi ppaHIy3bKi aHATITHKN y cepi MapKeTHHTY, 3a3HAYAIOTh:
“3a BU3HAUEHHSAM, TOProBa MapKa AUCTPUO’I0OTOPA € TOPTOBOIO
MapKOI0, PO3BUHYTOI0 BUPOOHUIITBOM AuCTPu6’oTOpa, AKi mIpo-
IAoTh, ajie He BUPOOJSAIOTL ToBapu. Hemae HeobXimHOCTi, IIT00
151 Mapka OyJia IpUCYTHS Ha ToBapax, siKi BoHa MapKye. B mifi-
CHOCTi, TOProBa MapKa AMCTPUO I0TOPa BU3HAUAETHCS IIOCJyTa-
MU 3 BuUOOPY TOBapiB, AKi MalOTh MOCUJIAHHA HPO HASBHICTB,
reorpagiuny O0JM3BKICTh Ta MOPAAU IOAO BipOTifHOTO BUKOPH-
cTaHHA".

Bcerogu B €Bpormi AeHb 3a JHEM TOProBa MapKa AucTpub’ioTo-
pa mpuBabJjoe Bce OiabIIy KiJbKicTh crmokuBauiB. 3rigHo i3
COI[IOJIOTIUHUMY JTOCJJIMMKeHHAMM, IIPOBeJeHUMHU y ceMHu Kpai-
Hax €Bponu, TOpProBa MapkKa AUCTPuG’0TOpa € HaMOiJIbII Bimo-
MOI0O Ta IPHMBAOJMBOIO IJis CIOXKUBauiB. BigomicTh Topropoi
MapKM AUCTPUO’I0OTEepa 0COOJMBO Bim3HAUalOTh cHo:KuBaui Be-
aukoopuTanii, Icrmanii Ta ®Ppanmii. Comiosoriuni mocimxeHHsa
KOHCTATyIOTh, IO BiJOMiCTh TOProBOi MapKW AuCTPUO I0TOpa
OPU3BOIUTH 0 3POCTAHHS IIOKYIOK 3 ITUM MapKyBaHHAM. Jliii-
CHO, Bce OiJbIlla KiJBKIiCThL CIOKMBAUiB BBaKalOTh 3a Kpallle

! MiskHaponHa Kjacudikamis ToBapis i mocayr s peecrparii 3HakiB (HiImIpKa Kjacu-
(dikamis), ges’sra pegaxiis.
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KyIOyBaTH NOPOAYKIIil0O, MapKOBaHY TOProBOI0 MAapKOI MAu-
ctpub’ioropa. Toprory mMapky AuCTpuUOIOTEpPa UEeKaE€ BeJIUKe
Mmaiioyrue. TeHmeHIlis 3pocTaHHA BiZOMOCTiI TOBapiB 3 TaKuUM
MapKyBaHHAM Mae Miciie Tako:k y Higepaammax ta Himeuumni
y oci6 mo 25 pokiB. BakauBi moKasHUKY BUOOPY CIIOKUBAUaMU
caMe TOPTOBOI MapKu AUCTPHUO’I0OTOPA € HACTYIITHUMU:

* BHCOKAa AKICTh TOBapiB, MapKOBaHUX TOPTOBOIO MAapKOIO M-
cTpuO’0TOpPa Ta BiAHOBiAHiCTE iX IiHM Ta AKOCTI;

* YOTHUPU 3 JECATU €BPOIEUIIiB 3Ba:KalOTh Ha BEJIUKUUA BUOIp
TOBapiB, MapKOBaHUX TOPTOBOIO MapKOiO AuCTPub’ioTOpAa;

+ Mali’Ke UYBEPThb TOBAapPiB CKJAMaiOTh TOBapW, MapKOBaHi TOp-
TOBOIO MapKoO0 AUCTPuG’I0TOPa;

+ y NOPiBHAHHI 3 OCTAaHHIMHM poKaMu Bce OiJibIlle CIIOXKUBaUiB
i3 cepemHiM JOCTAaTKOM BBaXKAIOTh 3a MOMKJINBE KyOyBaTH
TOBapW BUPOOHMKA, MApPKOBAHI TOPTOBOID MAapKOIO OU-
cTpub’oTopa.

YacTuHa PUHKY TOBapiB, MapKOBaHUX TOPTOBOI0 MAapPKOIO
nucTpub’oTopa mepeBuinye Bci pexopau. Huni ToBapu, MapKo-
BaHi TOProBOI0 MAapKOO JuUCTPUO’I0TOpa, NEePEeBUIIYIOTH
40% puUHKY Yy YOTUPBHOX KpaiHax — Beaukobpuranii, Himeuun-
Hi, Beaprii ta Illseiinmapii. Kpim Toro, y ®Ppanii Ta Icmanii
YyacTKa TOBapiB, MapKOBAaHUX TOPTOBOI0 MapKOI0 AUCTPUO’IOTO-
pa, Bele IO TEHIEHIIIl 3MeHINIEHHS TOBapiB, III0 HE MAIOTh PO3-
TOBCIOJKEHHS uepe3 QUCTPUO’I0TOPCHKY MepeKy.

IIlo makxke mosap, MaApKOBAHUIL MOP208010 MApPKOw JOu-
cmpu6’romopa?

ToBapu, MapKOBaHi TOpProBOo0 MapKoo AucTpub’roTopa,
BKJIIOUAIOTH I[iJINH aHcaM0Jb TOBapiB, IO MPOAAIOTHCS MHif] 3HA-
KoM aumcTpub’ioropa. Ils ToproBesbHa MapKa MOKe OyTHU Bjac-
HOI0 Ha3BOI0 AucTpub’ioTopa abo eKCKJII3MBHOI Ha3BOIO. Y
IeAKUX BUIAAKaX TUCTPUO IOTOP MOKe MPUETHATUCS M0 TPy
BJACHUKIB Pi3HOMaHITHMX TOProBeJIbHUX MAapoOK, SAKi € BU-
KJIIOUHO y POSIOPAMKEHHI uleHiB 1iei rpynm.

Axi mosapu moxcyms npodasamucs nid mopzosow MapKow
ducmpub6’romopa?

Benuki cynmepmapkeTu, anTeKu Ta MarasmwHH’, IO TOPTYIOTH
3a B3HUKEHUMHU I[iHaMH, MOMKYTh IPOMOHYBATH CIOKKUBauaM
IIiJi TOProBOI0 MApPKOIO AUCTPUO’I0TOpa MPAKTHYHO BCi TOBapu.
ToBapu 3 TOProBOI MapKOIO0 AUCTPUO’I0TOpPA IPOMOHYIOTH IIIH-
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POKMi BUOip IPOJOBOJIBUNX TOBAPiB, CBiXKMX, KOHCEPBOBAaHUX,
3aMOPOYKEHUX Ta CYIIeHWX, MPOAYKIII0 PECTOPAaHIiB IITBUIKOTO
Xap4yyBaHHA, TOBApPiB JJid JOMAIIHiX TBapWH, KOCMETHUKY Ta
napymepiio, MeIUKaMeHTH, IO IPoHaloThcA 0e3 pelenTa JIi-
Kapsd, TOCIolapuuXx TOBapiB, TOBApiB AJA HMpaHHA, TOBAPiB IJid
IOTJISIAY 3a aBTOMOOiJIAMM TOIITO.

AKe HasaHmMaNMeHHA Hece mopzosa mapkra ducmpub’omopa?

Toprosa mapka aucTpub’ioTopa IIPOIOHYE CIOKHBAUY IIIH-
POKUI acCOPTUMEHT SKiCHMX TOBapiB 3a I[IHOI HUMKYOIO, HiXK
mina BupoOHuUKa. Ili ToBapm MoKyTh OyTM mpuabaHi y Oymb-
AKUI MOMEHT, 0e3 IpoBeJeHHA pexJaMHOI kommnawuii. ToBapu,
MapKOBaHi TOPTOBOI0 MapKoOi0 AMCTPUO’I0TOpa rapaHTYIOTh iX
SAKiCcTh, eKBiBaJeHTHY AKOCTi ToBapiB BupoOHUMKa. Kpim Toro,
HasBa abo Jiorotun gucTpub’roTOpa, Imo Girypye Ha eTHKETIIi,
rapanTye BifAmoBigHicTh ToBapy 0e3locepesHbBO HOPMAaM SKOCTL
TOBApiB BUPOOHMKA.

Xmo eupobase mosapu, MAPKOBAHI MOPz068010 mapkoi Ou-
cmpu6’iomopa?

BupoO6HUKM TOBapiB 3 TOPTOBOI0 MapKOi0 AUCTPUO’ IOTOpa
3TPYIIOBaHi B TPU BeJMKi KaTeropii:

1. BesuKi BUPOOHWKM, IO BUPOOJAIOTH TOBApPHW i3 BJIACHUMU
TOPTOBUMM MapKaMM Ta TOPTOBUMHN MapKaMu JIU-
cTpub’0TOPA;

2. MaJIeHbKi Ta cepegHi BUPOOHUWKM, SIKi cIeIianmisyioThbca Ha
BUPOOHUIITBI crernmu@ivHol raMu TOBapiB i IPaKTUYHO TiJib-
KU 3 TOPTOBOIO MapKoOI0 AUCTPUO’I0TOPA;

3. BenuKi gucTpub’ioTopu, AKi MalOTh BJacHe BUPOOHUIITBO Ta
3a6e3mMeuyyIoTh MPOJAXK TOBapiB 3 BJIACHUMH TOPTOBUMU
MapKaMu.

€nuHa opraHizalid 00CJIYyroByBaHHS OTHOTO CIeIu()iuHOTro
ceKTopa.

Y 1979 pori 6yna crBopeHa Acoiiaiis BUPOOHUKIB TOpPro-
BUX MAapKOK IHCTPUOIOTEpPiB, AKa € mpodeciiinoio MiKHapPOI-
HOI0 OpraHisallieio, M0 CIPUAE ITPOMOYIIEHY TOPTOBOI MapKu
npuctpuborepa. Odicu Acoriamii 3smaxogaTrbesa B AmMcrepmami
tra Heio-Mopky. Acomiania mapaxosye nouan 3200 BUpoOHUKIB
yCiX TphOX KaTeropiii 3 ychboro cBity.

CekTOop TOBapiB i3 TOProBol MapKoOi AMCTPUO’I0OTOpa Mae
cBoi BJjacHiI xapakTepuctuku. Toprosi mapku aucTpub’oTOpa
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IysKe IMHUPOKO PEeKJaMYIOThCA y CIel[iaJlbHuX KaTajgorax, me
3a3Buuail 3asHaueHni i minum. Taxi xaramorm MoOKyTh OyTHU SK
cueriajizoBaHuMU, TOOTO TAKMMH, IO IIPOIOHYIOTh TOBApHU
IIeBHOTO BUIY, TaK i 3araJbHUMHU, Je IPOMOHYIOTh PidHOMAaHIT-
Hi ToBapu. ToBapu 3 TOProBOI0 MapKoOIO AUCTPUO I0TOPa TAKOMK
IMITPOKO PeKJIaMYIOThCA Y IIOBCAKIEHHil mpeci, B ijgrocTpoBa-
HUX KypHaJax, piaiie Ha TerebaueHHI uu pafio.

Bgarami pospisdHoOTH ABiI cTparerii BiZHOCHO TOProBoOi
MapKu gucTpub’roropa:

* BHAKU-TIpPAIlOPM, BUKOHAHI Y BUIJIALL IIiKTOTrpaMu;
+ 3HaKa-BUBICKHU, AKa Ay:Ke HOIIHpPeHa cepel AucTpub’I0Topis.

Ha remepimiHiii yac Toprosi mMapku AucTpub’i0TOpa PO3BU-
BalOTHCA 34 TAKUMU OCHOBHUMM JIiHIIMU, K PO3IIUPEHHSA IIPO-
MO3UIIili, OaKaHHS 3aJOBOJLHUTU iCHYIOUi IIOTPEOM CIIOXKMBA-
yiB. YCIIiX AKOCTi TOProBoi MapKu AUCTPMUO’IOTOpa MOJIATAaE, 3
OHOTO OOKY, Y YacTOMY KOHTPOJIi 31 CTOPOHU eKcIiepTiB Ta/abo
CIOKMBaYiB, 3 iHIIOr0 OOKY, Y BHCOKiMl SIKOCTi Ta 3pyYHOCTi
TaKOl TOProBOl MapKmu.

Punokx ToBapiB i3 BUKOPHUCTAHHAM TOPTrOBOI MapKu AUCTPU-
O6roTopa y TemepiIliHiil yac mepesKuBaEe cBoe 3pocramHs. Ile ma-
caMIepe] MOSCHIOETHCSI TapaHTOBAHOIO SAKIiCTIO Ta IIOKpaIllleH-
HAM 3PYYHOCTI mpuabamusa Takux ToBapiB. Toproea mapka mu-
cTpub’oTOpa — Ile CIPaB:KHS aJbTepHATHBA BioMHM MapKaMm
3aBAAKY HU3LKUM I[iHAM Ta BHCOKIif SKOCTi, MOXKJIMBOCTI
IIBUAIIOMY IIPOCYBaHHIO TOBapiB, MapKOBaHUX TOPrOBOIO Map-
KO0 aucTpub’ioTopa HA MIiKHApPOOJHUN PHUHOK, HOe IIC-
Tpub’I0TOP € IMOEAHYIOUNM JAHIIOXKKOM cepel BeIUKUX IIij-
OPUEMIIiB.

3acTocyBaHHS Ha TOBapaX TOPTOBUX MapOK AUCTPUO’IOTOPiB
IO3BOJISIE TIPOIOHYBATU KJi€HTaM TOBapu KOHKYPYIOUUX BHU-
POOHUKIB B OnHiN Mepesxi, i Ile CBOEIO0 Ueproio M03BOJISIE IIPOJa-
BaTU IX TOBapu 3a HUIKUYUMMU ITiHAMU.

3.7. HaGyrTa Ta peaiisalia mpaB Ha 00’€KTH IIPOMHMCJIOBOIL
BJIACHOCTi, CTBOPEHi y X0/Ii BUKOHAHHS CJIy;KOOBOTO
3aBIaHHA

ITepeBasxkHa GiibIIIiCTh TeXHIUHUX pillleHb, HA AKi MoXKe OyTHU
OTPMMAHO IIATEHT Ha 00 €KT IIPOMMCJIOBOI BJIACHOCTI (BUHAXinm,
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KOpPKCHA MOJeJIb Ta IPOMUCJIOBUH 3Pas3oK), CTBOPIOIOTHCA KOJIEK-
TUBOM aBTOPiB, IO IIPAIIOIOTHL Ha BiAMOBiZHOMY IIiAIIPMEMCTBI,
mig uac BukoHanuAa HIP uu JIKTP. Taki 06’exTu Mo:KHa BimHe-
CTH 0 CJay:k00B1UX 00’€KTiB iHTEJeKTyaJ bHOI BaacHOCTi (gaai —
OIB). Bigmecenusa OIB mo cay:k060BMX Mae BHUpilllajbHe 3HAUEH-
HS OJA BUBHAHHSA KoJa 0cib, SKMM HaJie;KaTh MAlfHOBIi IIpaBa iH-
TeJIeKTyaJbHOI BJIACHOCTI Ha TaKi 00’ eKTHU.

3a zaraJbHUM IIpaBUJIOM, MaiiHOBiI mpasa Ha OIB mazesxaTnb
aBTopy (aBTOpam) Takoro o6’exra. OgHAK, y pasi CTBOPEHH:
cay:x6oBoro OIB HeoOXimHO 3aCTOCOBYBATHU IIOJOKEHHS 3aKOHY
Vrpaiau “IIpo oxopoHy mpaB Ha BUHAXOAU i KopucHi mozmesi”!
(crarti 1 Ta 9), 3akony Ykpainu “IIpo oxopoHy mpaB Ha IIpo-
mucaoBi spasku’® (crarri 1 Ta 8) Bigmosizuo. Kpim Toro, meaki
00’€KTM aBTOPCHKOT'O IIpaBa, 30KpeMa KOMII'IOTepHi Imporpamu,
TeX MOXKYTH O0yTu cayskb6osumu (ctarti 1 Ta 16 3akomy Ykpai-
uu “IIpo aBTOpCHKE MpaBo i cyMmikHi mpasa’?).

BigmoBimHo mo srajaHWX 3aKOHIB MaWHOBiI IpaBa Ha CIYXK-
60Bi OIB HasexaTb poOOTOLABIIO, AKIIO iHIIIE He BCTAHOBJIEHO
morosopom. Ilpore ITuBinbHHMM KomexkcoMm YKpaium' (mami —
IIK, IK VYkpainu) 3asHavyeHUl OPUHIUI OyB KapAWHAIbHO
3MiHeHUI Ha KOPUCTh aBTOpa. Tak, Bimmosimuo mo u. 2 ct. 429
IIK Vxpainum MaiiHOBi mpaBa iHTeJeKTyaJIbHOI BJIAaCHOCTI Ha
00’€KT, CTBOPEHMUI ¥ 3B A3KY 3 BUKOHAHHSAM TPYJOBOI'O JOI'0OBO-
Py, HajlexXaThb HPaIiBHUKOBiI, AKUil CTBOPUB Ieii 00’e€KT, Ta
IOPUANYHIN ab6o ¢isuuniii ocobi, ge abo y AKoi BiH mpailioe,
CHLJIILHO, SIKIIO iHIITe He BCTAHOBJIEHO JOTOBOPOM.

JominpHO HaBecTH 3aKOHOJaBUe BU3HAUEHHA BiANIOBITHUX
cay:xxb6oBux OIB. Tak, 3axomom VYkpainum “IIpo aBTOpchKe
mpaBo i cymikHi mpaBa (cT. 1) HagaHo BU3HAUEHHA “CJyK00BO-
ro TBOPY” — HUM € TBip, CTBOPEHUN aBTOPOM Y MOPAAKY BUKO-
HaHHS CJYX00BUX 000B A3KiB BiAmOBiZHO mO caysk60oBOoro 3a-

! 3akon Ykpainu «IIpo OXOpoHy NpaB Ha BUHAXOAW 1 KODPHCHI Mojeli» B pemakifii
Bakony Nel771-II1 Bix 1 yepBra 2000 p. // Bigomocti BepxosHnoi Pagu (BBP), 2000, N
37, ¢r.307 (3i aminamn).

* BaxkoH Ykpainm “IIpo 0XOpOHY IpaB Ha IPOMMCIOBI 3paskm” Bix 15 rpymma 1993 p.
Ne3688-X1I // Bimomocti BepxoBaoi Pagu Ykpainu (BBP), 1994, Ne7, cr. 34 (31 sminamn).
* 3akon Ykpainu “IIpo aBTOpChKE IIpaBo i cymixHi mpasa” B pemakmii 3axony Ne2627-IIT
Bix 11 sunua 2001 p. // Bigomocti BepxosHroi Pazu (BBP), 2001, Ne43, cr.214.

* IluBinpHU# Komekc YKpaimu. 3akoH YKpaium Big 16 ciuma 2003 p. Ned35-1V
// Bimomocti BepxoBuoi Pagu Ykpainu (BBP), 2003, Ne 40-44, c1.356 (3i 3aminamu).
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BIAHHSA YW TPYAOBOTO OOTOBOPY (KOHTPAKTYy) MiK HEUM i pobo-
TOIaBIIEM.

3axkonoM YkKpainu “IIpo oxopoHy mpaB Ha BUHAXOAW i KO-
pucHi mozeni” (ct. 1) moHATTS “cay:K00BUI BUHAXiM (KopucHaA
Mozesb)” 6inbin merasizoBamo. Takumu OIB € — BumHaxinm (ko-
PpUCHA MOJeJIb), CTBOPEHUH MPAI[iBHUKOM y 3B A3KY 3 BUKOHAH-
HAM CJIYK00BUX O0OB A3KiB UM JOpy4YeHHAM pOOOTOLABIA 34
YMOBHU, IO TPYAOBUM IOTOBOPOM (KOHTPaKTOM) He Iepenbaue-
He iHIIe; 3 BUKOPHCTAHHAM TOCBiy, BUPOOHHUUUX 3HAHb, CEK-
peTiB BupoOHUIITBA i 001agHAHHA POGOTOAABIIA.

Ha Bigminy Big 3akony Ykpainu “IIpo oxopoHy mpas Ha BU-
Haxomu i KopucHi momeni”, 3akon Ykpaimu “IIpo oxopomy
paB Ha IIPOMMCJIOBI 3pasKu” He MiCTUTL BUSHAUEHHS “‘CIIYIK-
00BOTO IIPOMMCJIOBOTO 3paska”. Pasom 3 mum, o0uaBa 3aKOHU
TepMiH “poboTomaBellb”’ PO3KPUBAIOTh AK “ocoba, AKa HalHAIA
IpaIiBHUKA 3a TPYAOBUM JOTOBOPOM (KOHTpPaKTOM)”.

IIpaBoBigHOCHMHU 11070 cay:kO00Bux OIB zasHaueni Buire 3a-
KOHU BPEryJbOBYIOTh y OKPEMUX CTATTAX. Tak, BiAIOBimIHO m0
1y, 2 ct. 16 3arkony Ykpainu “IIpo aBTopchKe mpaBo i cymikHI
mpaBa” BUKJIIOYHE MaWHOBE IIPABO Ha CJYKOOBUII TBip Haje-
JKUTH POOOTOMABIIO, AKIIIO iHIIIE He IepeadaueHo TPYAOBUM JI0-
roBopoM (KoHTpakKTOM) Ta (a00) MUBLILHO-ITPABOBUM JOTOBOPOM
Mi’K aBTOpOM i pobGoTomaBiieM. 3BUYAHO, IO HaBEJIEHi II0JIO-
sKeHHA 3akoHYy YKpainu “IIpo aBTOpCchbKe mpaBo i cyMiskHi
mpaBa” He y3rOMKYIOThbCS 3 mojoskeHHAMU cT. 429 IIK Ykpai-
HU 1 IIT0 MOBMHHI 3aCTOCOBYBaTHCEL IT0JOKeHHs Komexcy. Boxa-
Houac 3aKOH Ilepeadavae BUAM JOTOBOPiB Mixk poboTomaBieM i
aBTOPOM, AKUMH MOK€ BCTAHOBJIOBATHCDH IIPUHIIUI POSIOIiTY
MaWHOBUX NIPAaB iHTEJIeKTYyaJbHOI BJIACHOCTi: TPYAOBUI IOTOBIp
(xkoHTpakKT) Ta (a00) HUBIIBHO-IIPABOBUI OTOBIp.

3asHaueHoio crarreid 3akoHy YkKpainum “IIpo aBTOpCBHKE
IpaBo i cyMiskHi mpaBa” Taxkok IependadyeHo, IO 3a CTBOPEHHS
i BUKOpPHUCTaHHSA CJIyK00BOTO TBODPY aBTOPY HAaJIEKUTHL aBTOD-
CbKa BUHATrOpPOJa, PO3Mip Ta HMOPANOK BUILJIATHU SAKOI BCTAHOB-
JIOIOThCA TPYAOBUM AOTOBOPOM (KoHTpakKToM) Ta (abo) muBiib-
HO-IIPABOBUM JIOTOBOPOM Mi’K aBTOPOM i poGoTOmaBIIEM.

CTpoK 30epe:keHHsI poOOTOmABIIEM UM HOTO IPABOHACTYIIHU-
KOM cJIy:K00BOoro BmHaxony (KopucHOI mojeni) ax xKoHbizeH-
mitHOl iH(opmMmarlii y pasi #oro HeBUKOPHCTAHHS He MOBUHEH
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MePeBUIYBATH UYOTHUPHOX POKiB. Y MIPOTHUIEKHOMY BUOAIKY
IpaBo Ha Ofep:KaHHA MaTeHTy Ha cJy:K00BMil BUHAXiJ (Kopuc-
HY MOZeJb) IMepexoAuTh A0 BMHAXiJHWKA UM HOT0 IpaBOHA-
CTYITHUKA.

Coopu 1100 YMOB OflepsKAaHHSA BUHAXIZHUKOM CJIYKOOBOTO
BUHaxony (KopucHOI Mozesi) BMHAropoau Ta ii posMmipy Bupi-
IIYIOTBCS Y CYJOBOMY HOPAIKY.

3rigao i3 ct. 8 3akomy VYikpainu “IIpo oxopoHy IpaB Ha
IIPOMMUCJIOBI 3pas3Ku’” HpaBO HaA OJepP:KaHHA IIaTeHTy Mae pPolo-
TOAABEIb, SAKIIO HTPOMUCJIOBUI 3Pa30K CTBOPEHO y 3B A3KY 3
BUKOHAHHAM CJIYKO00BUX 000B’A3KiB UM HOpPYyUYEHHS PoOOTOmAB-
s, 3a YMOBH, III0 TPYAOBUM AOTOBOPOM (KOHTPAKTOM) He Iie-
penbaueno inire. PoGoTomaBerh MOBUHEH YKJIACTHU THUCHMOBUM
IOTOBip 3 aBTOPOM i 3a ¥Oro ymoBaMu BHJaTH BUHATOPOIY aB-
TOPY BiAIOBiAHO 1O €KOHOMIUHOI I[iHHOCTi TPOMMCJIOBOTO 3pas-
Ka Ta iHIol BUroau, ogep:KaHoi poOOTOAaBIEM Bij IIPOMIMCJIO-
Boro 3paska. Cmopu IMogo0 yMOB OJep:KaHHSA BHHAropomm Ta ii
PO3Mipy PO3B ABYIOTHLCA ¥ CYLOBOMY IIOPSAIKY.

ABTOp TIPOMUCJIOBOTO 3pasKa IoJAa€ POOOTOMABITIO MUCHMOBE
THOBiIOMJIEHHS IIPO CTBOPEHUII HUM IPOMUCJIOBUII 3pa30OK 3 Ma-
TepiajamMu, IO PO3KPUBAIOTH HOT0 CYTh JOCHUTHL SICHO i IOBHO.
SAKmio pobGoTomaBelb IPOTATOM YOTHPHOX MicAIlliB Bix matu
Ollep’KAaHHs IHOTO IOBiMOMJIEHHSA He MOMACTh 3afABKHU 0 YCTa-
HOBU, TO IIPAaBO Ha OJieP:KaHHA MATEeHTY MePeXOoIuTh A0 aBTOpA.

Crinm sasmauuTu, 1mo 3akod YKpainu “IIpo oxopoHy mpas Ha
ITPOMMUCJIOBI 3pa3Ku’”’ He MICTUTH ITOJOMKEHHSA IIOA0 ITePeBaKHO-
ro IIpaBa poOOTOAABIIA HAa NPUAOAHHS JilleH3il Ha 3amaTeHTOBA-
HUU ITPOMUCJIOBUY 3PA30K.

Ha mnpaxTunmi sacrocyBaHHsS 3a3HAaUeHUX BUIEe 3aKOHIB
II0I0 PO3IOALNTY MallHOBUX IIpaB Ha cay:kbosi OIB Ta BumiaTu
BUHATOPOAM aBTOPY BUHUKAE HU3Ka 3alUTaHb, 30KpeMa IOA0
HeoOXimHOCTI BHIJIaTH TAKOli BMHAropoau, OCKiJbKM, 3a 3a-
ragbuuM npasusoMm cT. 429 IIK, nmpaBa HajgexxaTs i poboTonas-
1[I0, i mpamiBHUKY, a He Jwuile poboTomasIio'. Braskxaemo, 1o
MOBA IIPO BUILJIATY BUHATOPOIMW ABTOPY 3a CTBOPEHHS CJIYKOO-

! Tonsbepr II. O morosope Ha ciayxebHoe usobpererue / [. ToanGepr // IOpuauueckas
npakTuka, 21 asrycra 2007 r., Ne 34; fIpomescrka T. [Jorosip mpo rizny BuHAropogy
3a cTBOpeHui cay:k6osuit BuHaxin / T. fApomescoka. // IIpaBo Ykpainu, 2007, Ne6.
— C. 101-103
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Boro OIB moske UiTu y BUNAAKY HepemaHHS MailHOBUX IIPaB Bif
aBTOpa 0 PoOOTOHABIISA.

Ilig gyac BHyTpimHBbOTO OOPMJIEHHSA MPaB Ha cayxk6oBi OIB
IOIiJIbHO 3aCTOCOBYBAaTH BiAMOBigHI 3pasKu JOKYMEHTiB, 3a-
TBepA:KeHI Hakazom MimicTepcTBa ocBiTy i Haykm YKpaiHu Bixg
28.12.2004 Ne986, 3oxpema:

+ TIOBiIOMJIEHHS PO CTBOPEHHSA 00’€KTa IPOMMCJIOBOI BJAac-
HOCTi;

+ IOTOBOPY IPO POSIOAiJ MAaMHOBHX IpaB Ha 00’€KTH IpaBa
iHTeJIeKTyaJbHOI BJIACHOCTi, CTBOPEHI HOpm BUKOHAHHI
cay:k00BuX 000B’sa3KiB i (a00) OKpeMoOro JOpPyUYeHHS pPobo-
TOIABILSA;

+ IOTOBOPY MiK TBOpIlEM (TBOPIAMMU) i poOOTOMABIIEM TIPO TIe-
pedaHHsS IpaBa Ha ONepP’KaHHS OXOPOHHOIO JOKYMeHTa Ha
00’eKTH IIpaBa iHTEJIeKTyaJbHOI BJIACHOCTi, CTBOPEHi y
3B’A3KY 3 BUKOHAHHAM TPYIOBOTO TOTOBOPY;

+ IOTOBOPY MiK poOOTOAABIIEM i TBOPIIEM ITPO BUHATOPOMY;

+ IOTOBOPY MiiK CIIiBaBTOpaM# PO BKJIAJ y CTBOPEHHS 00’ €K-
Ta IpaBa iHTEJEeKTyaJbHOI BJIACHOCTI Ta PO3IOAiJ BUHATO-
ponau.

TakuM YMHOM, 3 METOI0 YIOCKOHAJEHHS IIPAaBOBIIHOCHUH Y
chepi HabyTTa Ta 3AiliCHEHHA MaHMHOBUX IIpaB Ha CJYK00Bi
OIB pominbHO ImEeperJsHyTH HPUHIIUII PO3IMOAiJIY MaiHOBUX
IpaB MisK pPoOOTOaBIleM Ta HMpAaIiBHUKOM, 3anpoBamxeauil 11K
Vkpainm, BpaxoByOUYM OOCBiA iHIIMX KpaiH y i cdepi. ¥V
OyIb-AKOMY pasi IOJIOKeHHsS 3aKOHiB, IO PEryJjioioTh TaHy
cdepy IIPaBOBIAHOCUH, IMOTPEOYIOTH B3aEMOY3TOIKEHHsS 3 Bi-
noBiguuMu mosoxkeHHAMEu IIK VYkpaimu. Barkaemo, mio mo
IPaBOBiTHOCUH CTOCOBHO CJY:KO0OBUX TPOMHUCIOBUX 3pPas3KiB
CJiJ 3aCTOCOBYBATH TaKi caMi BUMOIH, II0 I 4O CJOYKO0OBUX BHU-
HaXOIiB Ta KOPUCHUX MOJEJIeH.

3.8. IomokeHHA IPO KOMEPI[iiiHy TACMHUIIIO HA
mignpueMcTBi

OgHuM 3 aTpuOyTiB PUHKOBOI €eKOHOMIKHU € MOCTifiHa KOHKY-
peHTHa 00pOTHOA MiK Cy0’€KTaMu HMiqIPUEMHUIIBKOI MifAJIBLHO-
CTi 3a iCHyBaHHS Ha PUHKY, 3POCTAaHHA MiJI0BOi aKTUBHOCTi, a
TAaKOK 3a 30eperkeHHsa cBoei pemyrtarii. IlpiopuTerHoro sHa-
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YeHHsS B TaKUX yMOBax HaOyBa€e OXOpOHAa Ta 3aXMUCT I[iHHOI iH-
dopmartrii, mo Mae craryc KOMepIiiiHOI TaeMHHUIIi. SIK mpaBu-
JI0, TIOBEpPXHEBe CTABJEHHsS Cy0 €KTa HigIpUEeMHUIIBKOI Iisfjb-
HOCTIi IO MUTAHbL OXOPOHU II€BHOI YaCTUHU CBOEI iH(popmalii ax
KOMepPIIifiHOl TAaeMHUIII MOXKe 3aBIaTH HOMY He TiJIbKH 3HaU-
HUX 30MTKiB, a I MPU3BECTH OO HOTr0 IIOBHOTO KOMEPIIiiiHOTO
sHuIeHHA. TakuM YMHOM, PO3pPoOKa MPAKTUUYHUX PEeKOMEHJa-
Ii¥l II0J0 BIIPOBAIKEHHS 3aXOIiB 3a4Jsa 30epe:keHHA iH(popMa-
mii, sKa Mae craTyc KOMepIiiiHOl TA€MHUIIi, JaCTh 3MOTY 3aIlo-
OirTu mMOAiOHUM HEeraTHUBHUM SBUIIIAM.

JlocaiKeHHIO Pi3HUX aCIEeKTiB OXOPOHU KOMEPIiiiHOI TaeM-
HUII OPUAIIAAN yBary B CBOIX HAyKOBUX IIpaldAX TaKi mpepn-
CTaBHUKW OPUIMYHOI HAYKW Ta CHENiaJliCTU-TIPAKTUKU AK:
B.C. [Ipo6’sasko, P.B. Ipo6’saako, I'.O. Augpomyxk, B.I'. IIpa-
xoB, II.II. Kpatines, A.I. Mapymak, A.M. I'ys, M.I. 3y6ox,
P.M. 3y6ox, H. IBamumnska, FO.M. Kamima, }O.B. Hocixk,
C.B. Anexcee, B.A. CeBepuH Ta immri.

3a3HaueHNMHU aBTOPaAMM B OCHOBHOMY PO3TJIAHANUCA TakKi
OUTAHHS: IpaBoBe 3a0e3NeueHHs (PYHKI[IOHYBAaHHSA KOMEPI[iii-
HOI TaeMHHIII B YKpaiHi; mpoTHAig IPOMMUCIOBOMY IIIUTYyH-
CTBY Ta opramisailis 3abesmeueHHsd 0e3leKM Ha HiJIPHEMCTBI;
OpakTUYHA OpraHisallis IpaBOBOT0O 3aXMCTy KOMEPIIHHOI TaeM-
HUIIi cy0 €KTaMu IMiAITPUEMHUIITBA; HOPMATUBHO-IIPABOBi TOKY-
MEHTH KOMEPIIiHHOTo HifmpueMcTBa; MpPoOseMu (PYHKI[IOHY-
BaHHA IIPABOBOTO 3aXUCTY KOMEPIIIMHOI TaEMHUIII B TPYAOBUX
BiJHOCMHAX; IOPUINYHA IPUPOAA IIPAB HA KOMEPI[iMHY TaEMHU-
10, 0COOJIMBOCTI iX HaOyTTs, peasisallii Ta 0XOpoOHH.

Bpaxosyoun mpoBefeHi TOCTiI:KeHHs, SKi 3po0uaIn BeIuKUil
BHECOK Y PO3BHUTOK IIPABOBOI JYMKH IIOJI0 KOMEPIIITHOI TaEMHM-
i, AK 00’€KTa iHTeJeKTyaJabHOI BJIACHOCTi, iCHye HarajJbHa He-
00ximHicTh Ii IMOAAJIBIIIOrO HOCHiAMKEeHHA. AKTYaJbHOIO 3aJIMIIa-
eThcs TpobJyieMa HAJAAHHS MPAaKTUYHUX PEKOMEHJAIid IIomo
CKJIaJaHHA BHYTPIIIHIX HOKYMEHTIB cy0’eKTa IIiAIpUEeMHUIILKOL
IisJILHOCTI CTOCOBHO OpraHisarlii Ha HmigAmpreMcTBi cIeliaabLHOro
pexumy 30eperkeHHs iHgopmaliii SK KOMepIiiiHOl TaeMHUIII.

T'osmoBHe MpU3HAUEHHA IIUX HOPMATUBHUX TOKYMEHTIB ITOJIs-
rae y peryJiOBaHHI BHYTPIIIHiX TPYZOBUX BiAHOCWH IIOAO0 30e-
PeKeHHs KoMepIliiiHoi TaemHuii. TakuMm DOKyMeHTaMHu, 30-
KpeMma, €:
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—

. Iloylo2KeHHA PO KOMEPIIITHY TAEMHUITIO IIiAIPUEMCTBA.

2. IHCTPYKIIia IIpo HOPANOK IIiATOTOBKM, OOJIiKYy, 00iry, 30epi-
TaHHS Ta 3HUIEHHA IOKYMEHTiB, CIIpaB, BUAAaHb, II[O0 Mi-
CTATH KOMEPI[INHY TAEMHUIIO HiAIIPHUEMCTBA.

3. [HCTPYKIIiA PO MOPATOK BUKOHAHHS NJOKYMEHTIB, IITO HAa-
XOOATH BiJl TPAaBOOXOPOHHUX OPTaHiB, CyAiB Ta iHIIIUX mep-
JKaBHUX YCTaHOB.

4. THCTPYKIIiA IPO IOPAJOK HaJaHHSA AOCTYIy KOPHCTyBauaM
IO aBTOMaTU30BAHUX CUCTEM.

5. [HCTPYKIlid PO MPOBeAeHHS CIAYKO00BUX PO3CJIiTyBaHb.

6. IToso:xeHHA TIPO MOPAJOK ITiATOTOBKU, HAJICUJIaHHS, 00PO0-
KU Ta 30epiraHHsA eJIeKTPOHHUX JOKYMEHTIB IPU BUKOPU-
CTaHHi eJIEKTPOHHOI ITOIIITH.

7. IHcTpyKIlid miomo Aifi y BUIIAAKY KOMIIPOMETAIil KPHUIITO-
rpadiuyHIX KJIOYiB.

8. IHCcTpyKIliA 31 3HHUINEHHA HA €JeKTPOHHHUX HOCifIX MOKY-
MEHTiB, SKi MicTATH KJIIOYOBi gaHi, KoOH(pigeHIIHY iH()OD-
Malizo abo KOMEPIIiiiHy TAEMHUIIO.

9. IlosoxkeHHA PO TeXHIUHMH 3axucT iHdopMallii Ha migmpu-
€MCTBI.

10. TexuoaoriuHa iHCTPYKIisA cay:x06u GpiHaHCOBOI Oe3meKmu.

11. Tlomo:KeHHA IPO HMOPAAOK OIEpPKAaHHA OOCTYHYy IO JO-
KaJbHOI 00YMCIIOBAJIBbHOI Mepe)ki Ta pecypciB cucrem
eJIEKTPOHHOI 00pobKu iH(opmarrii.

12. ITosoeHHs MPO PERUMHI IPUMIiIeHHA mignpuemMcTsa.’'

13. Iumri moxyMeHTH, IO PO3POOJIAIOTLCA 3aJIeKHO Bim 0co0-
JUBOCTEH MiAJIBbHOCTI IigIpHUeEMCTBA.

3po3yMijio, IO B MeKaX I[hOT'0 JOCJTiMKeHHA HEeMOKJIUBO
IeTaJIbHO PO3IJIIHYTH BEeCh IPOIEC, I[0A0 CKJIAJAHHS KOXKHOTO
IToxyMmeHTa. TakoxX y paMKax Iriel po6oTH He € MeTOI0 JOCJIif-
JKEHHA B3aeMOJil MK CTPYKTYPHUMU €JIeMEeHTaMU MHigITpUeEM-
CTBa, AKi moB’As3aHi 3 iHdopmaliiero, 1110 MiCTUTh KOMeEpPIiiiHy
TAEMHUITIO.

ToMy MeTOIO HOCTiAKeHHS € pPo3po0Ka peKoMeHJaIliil mjisd
cy0’eKTiB rocmomapchKoi AisiABHOCTI IOAO SKiCcHOI HOpMAaTHB-
HOI 0asu migmpueMcTBa, a came — “IloI0’KeHHA IIPO KOMePITiii-
HY TaEMHUITIO IiAIPUEMCTBA” AK OJHOTO 3 OCHOBHUX JTOKYMEH-

! @panuyk C. JK opraHisyBaTu 3aXMCT KOMEPIIHOI TacMHUII Ta KoHG(igeHIiAHOI iH(OD-
manii Ha mignpuemcrsi / C. ®panuyk // http://www.yur-gazeta.com/article/1326/
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TiB Yy cHCTeMi IIPaBOBOIro 3aXMCTy iH(popMAaIii BiJg HeCaHKIIIOHO-
BAHOI'O JOCTYIYy'.

Bukaag ocHOBHUX MHOJIOMKeHBb. B YKpaiui, AK i y 6iaemrocti
KpaiH CcBiTy, KOMEpPIIiiHY Ta€MHUIII0 BH3HAIOTL PE3yJbLTaTOM
iHTeJIeKTyaJbHOl MifAJbLHOCTI JIIOAMHM, IO OXOPOHSIETHLCSI HOP-
MaMH IpaBa iHTeJeKTyaJbHOI BJAcHOCTi. 30KpeMa, Iie 3aKpill-
JgeHo y ct. 420 ITusinsHOrO Komekcy YkKpainum®.

Bigmosizguo mo cr. 505 IIK YKpaiHu KOMepI[ifHOIO Ta€MHU-
1ei0 MOKYTh OyTHU BiZoMoOCTi TeXHiUHOT0, opraHisaiiiiHoro, Ko-
MepIifiHOT0, BUPOOHUYOro Ta iHIIIOTO XapaKTepy, 3a BUHATKOM
TUX, AKi BiANOBiZHO MO 3aKOHY He MOJKYTh OyTHU BimHeceHi mo
KoMmepi1lifinol TaemHuUNi. g geTanbpHINIOro yABJIEHHA IPO Bi-
IOMOCTi, AKi MOKYTh CTAHOBUTU KOMEPIIHHY TAEMHUIIIO, HaBe-
IeMO POo3polbJieHnIl BijoMUM HiMeIlbKMM OpHcTOM A-pom I'ep-
oeprom IllTymmgom mepesnik Takmx Bimomocteir®. Jlo 3asHaueHnX
BimoMocTel, IO MOXKYTh CTAHOBUTH KOMEPIiIIHY TaeMHUILIO
BiH BimHOCHTH':

* KOHCTPYKIIiIfHiI KpecJIeHHs,

+ pes3yJabTATH HOCJIiIiB Ta IXHi IIPOTOKOJIH,

+ IepeJsiK IPoBeJeHUX AOCIITHUIIBKUX PoObiT,

« 3araJbHONPUUHATI TAOAMIII ¥ pe3yJabTaTH PO3PaXVHKIB y
iXHBOMY CIIeIiaJbHOMY 3aCTOCYBAaHHI IJA BUPOOHHUIITBA
IEeBHOT'0 MPOAYKTY,

* CTATHUCTUYHI PO3PaxXyHKH,

« (hopmysu ¥ pernenTtu,

+ IaHi mpo AKicTh MaTepiais,

* CIIMCOK JeTajieii,

* KPEeCJIeHHA YCTAaTKYBaHHSA, 1[0 IIOCTABJIAETHCA, BKJIIOYAIOUN
iHCTPYKIIii 3 00pOOKH,

« MmepeJiKu HOPM, SKi JaloTh BiZOMOCTiI IpPO pes3yJbTaTH IIPO-
BeIeHUX POOiT 3 po3poOKU HOPM,

! Mapymag A.I. IIpaBoBi ocHoBu saxucry iH(opmarii 3 o6me:xeHuM moctymom: Kype
nekuiit / A.I. Mapymaxk. K.: KHT, 2007. — 208 c.

* IluBinpHUN Koekc YKpainu. 3akoH YKpaimu Big 16 ciuma 2003 p. Ne 435-IV
// Bimomocti BepxoBuoi Pagu Ykpainu (BBP), 2003, Ne 40-44, c1.356 (3i 3minamu).

® IloroBop o mepemaue HOy-xay. IlepeBoxm c¢ mHememkoro / Ilrymmd I'.; Ilep.:
HepraueB B.I1.; O6m. pexn. m Berym. cr.: Borycmasckuit M.M. / T'. IIrymnd. — M.:
IIporpecc, 1976. — 376 ¢

* Bopoxosuu JI., Monacteipckas A., Tpoxosa M. Bamia uHTe/lIeKTya IbHAA COOGCTBEH-
vocTs / JI. BopoxoBuu, A. Monacteipckas, M. Tpoxosa. — CII6: Ilurep, 2001. —
416 c.
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« IaHi Opo BUPOOHUYI IIOJININIEHHsS HABUAHHSA II€PCOHAJY iH-
IIIOT0 IIiAIPUEMCTBA TOMIO.

0. Korasp' BBaskae, IO BiJOMOCTSAM, SIKi CTAHOBJIATH a0o0
MOXKYTh CTAHOBUTU KOMEPI[IMHY TaeMHUII0, IPUTAMaHHI Taki
XapaKTepHi O3HaAKM:

1) OsHaku HeMaTepiaJbHOTO 00’€KTa, a caMe: MOXKJIUBiCThb OfI-
HOYaCHOI0 BHUKOPHCTAHHS HEOOMEKeHUM KOJIOM 0cifd, Bin-
CyTHicTBH (pismuHOi amopTHu3aIii ToImo.

2) O3Haku, moB’sA3aHi 3 0COOJIUBOCTSIMI YMOB IIPABOBOI 0XOPO-
HY KOMEPIIifiHOI TAEMHHUII B CHJy IIboro o6’e¢KTa. I[umu
YyMOBaMH4 €: BifICYTHICTb 3araJbHOBiIOMOCTi Ta 3araJibHOJO-
cTymHoCcTi®?, BifcyTHicTh moTpebu peecrpaiiii 06’eKTa IIs
BUHUKHEHHS IpaB Ha HHOTO.

3) OsHaku, mOB’A3aHI 3 HEOOMEIKEHICTI0O CTPOKY 3aXUCTYKO-
Mepiifinoi TaemuuIli. IlpaBo Ha KOMEpIiliHY TaeMHUIIIO
30epiraeTbcAa A0 TOTO Yacy, AOKHU 30epiraerbca (akTUUHA
MOHOIIOJIisI ocobu Ha iH(opMalliio, 1o ii yTBOpIoe, a TaK0oMX
HaABHi mepenbaveHi 3aKOHOM YMOBHU ii OXOPOHM.

Ot:ke, BJIaCHUK BiZoMocTeli, 1[0 MOKYTh CTAHOBUTU KOMEP-
MifiHYy Ta€MHUIIO, IOBUHEH He TiIbKM BU3HAUUTHU IJs cebe ix
mepenik, a i 3’sAcyBaTH BiAIOBiAHicTL IIMX BimoMocTell HaBeje-
HUM BUIIE O3HAKAM.

KaouoBuM KpuUTepieM NIpu BimHeceHHi BimomocTeii A0 Ko-
MepIiiiHol TaeMHUIII € iIXHA KoMmepiliiina mimxicts. Tect Ha BU-
3HAUEHHA KOMEPI[iTHOI I[IHHOCTi Iy’Ke HNPOCTUM: AKIIO PO3TO-
JIOIIIEHHS BiJOMOCTeN IIpuU3Belie A0 3HMKEeHHS KOHKYPEHTO31aT-
HOCTi TOBapiB Ta mOCJAYI BJAaCHMKA I[MX BimomocTeil Ta
3aBIACTh MOMY €KOHOMiUuHMX 30MTKiB, TO Taky iHpopmailito
BApTO 3aXMUINATU SK KOMEPI[iHY TAEMHUIIIO’.

Poarnanemo peTasbHillle NeAKi BiZOMOCTi, IITO MOMKYTh OT-
prMaTH IIPaBOBY OXOPOHY AK KOMEPIliliHA TAEMHUILA.

Basza manux. Ilo-mepite 6asa JaHUX MOKe OTPUMATHU OXO-
POHY BiATIOBiAHO KO HOPM aBTOPCHKOTO IpaBa. BixamoBigao mo

! Kornssp M. IlpaBoBa mpupoia Ta MiAXOAM A0 PEryJIOBAaHHA KOMEPI[iMHOI TaeMHUITL
IO.Kormap IlpaBoBa mpuposa Ta IiAXOAM [0 PETYJIIOBAaHHA KOMEPIiHHOI TaeMHMIL
http://www.parliament.org.ua/

* Ha BimomocTi, 1[0 CTAHOBJATH KOMEPI[iHY TAEMHUIIO IIOLMIUPIOCTECA PEKUM KOH(DiZeH-
miiHOCTI.

* Amppomyk I'.A., Kpaitues II.II. 9KoHOMMUYecKas Ge30MACHOCTH IPEANPUATHS: 3aI[ATa
KomMepueckoit TaiiHer / I.A. Augpomyk, IL.II. KpaiineB. — K.: Usparensckuit Jom “Uu
TOpe”, 2000. — 400 c.
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cr. 1 Baxony Yipainu “IIpo aBTopchbKe IIpaBo i cymixkHi mpasa’™
0aza maHMX — e CYKYIIHiCTh TBOPiB, JaHUX ab0 OyAb-AKOI
ixmol HesasexHol iH(popMalii y moBinbHIN (opMmi, B ToMy UmCIIi
— eJEeKTPOHHiM, mimbip i posTairyBaHHS CKJIAJZOBUX YACTHUH
AKOI Ta il ynmopAIKyBaHHS € Pe3yabTaTOM TBOPUOI mpaili, i ckJja-
JIOBi YaCTUHU SAKOI € JOCTYIHUMU iHAMBIAYaJBHO i MOXKYTH OyTU
3HANIeH] 3a TOTIOMOIO0 CIeIliaJIbHOI MOIITYKOBOI CUCTEMH Ha OC-
HOBi eJeKTPOHHUX 3acobiB (KOMII'foTepa) Um iHIIUX 3acobiB. Y
IJaHOMY BHUIIAAKy MOBa Iife IIPO OXOPOHY aBTOPCHKMM IIPaBOM
opuriHaJbLHOI (hopMU BUpaKeHHs 6a3u JaHUX.

ITo-gpyre, BigmoBimuo mo ct. 10 3akony Ykpainu “IIpo as-
TOpPChbKe IIPaBo i CyMiKHI mpaBa” Ha HeopUTriHaJbHI 6231 JaHUX
HOIIUPIOETHCA TIPaBO Sui generis.

To6To, 3a BKazaHMMU BHUIIEe PEKUMaMHU IIPABOBOI OXOPOHU
indopmaris, Aka micTuThcsa B 6a3axX JaHUX, HE OXOPOHSETHCS.

Aje BracHuMKa KoMmepIiliHo-minHOI iH(GopMalii miKaBUTH,
HacaMIlepen, OXopoHa ii amicTy, a He (opMu BHUpPaKEHHS.
OT:xe, B IbOMY BUIIAAKY, BIIHOCHO 0a31 JAHUX CJIiJ 3aCTOCOBY-
BaTH He TiJIbKU BCi MOJKJIMBI 3axXomu, IO AOIOMOKYTH YHe-
MOJKJUBUTH BUTOK a00 BUKpaJeHHs iHdopwmallii, a i mpaBoBy
OXOPOHY SK KOMEPI[iIiHOI TAEMHUIIi.

Ho indopmarrii, 110 CTaHOBUTH KOMEPI[IHHY TA€MHUILIO, 3a-
3BUYAM BimgHOCATL 6a3u JaHUX KJII€HTIB, MapTHEPiB TOIIO.

Bidomocmi npo ynpagainna ma niaHyeanHs. 1o Takmx Bi-
JIOMOCTel BiTHOCATHCS:

- iHdopMallia mpo IJIaHW PO3IIUPEHHS a00 3ropTaHHSI BUPOO-
HHUIITBA Pi3HUX BUOIB IPOAYKIII Ta iX TeXHiKO-eKOHOMIiU-
HUX OOI'DYHTYBaHb;

« BimomocTi Tpo OCHOBHIi (cTpaTeriuHi) HAIPAMKHN €KOHOMiY-
HOTO PO3BUTKY IiANPUEMCTBA, IHBECTHUIIIHY Hporpamy,
IPOEKTH Ta iHIMi MepCcHeKTUBHI KOMEePIifiHI miaHu;

+ BimomocTi, 0 PO3KPWBAIOTH JAaHi PO IjaHu abo Hamipu
II[OZ0 CTBOPEHHS CIIJIbHUX IIiAIIPUEMCTB.

Bidomocmi couianvHol cpepu, a came:

* pPeKJIaMHi akIiii, IO IIaHYIOTHC;

! 3akon Ykpainu “IIpo aBTOpChKE MpaBo i cymikHi mpasa” B pemakimii 3axomy Ne2627-II1
Bixg 11 gunas 2001 p. // Bigomocti BepxoBuoi Pagu (BBP), 2001, Ne 43, cr.214.

* Taka iH(opMalia Mae CTaTyCc KOMEPI[iHOI TAEMHUIL 40 MOMEHTY OQiIiiiHOi peecTparii
BiATIOBIZHUX CHiJBHUX HiZIIPUEMCTB.
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+ iHTeJeKTyaJIbHUU IIOTEHIIiaJ KOJEKTUBY, OTO IIPOBimHI (dha-
XiBIIi;

- cucTeMa CTUMYJIIOBAHHS, IO IIOCUJIIOE TUCIUILIIHY, IiaBuU-
Iye IPOAYKTUBHICTH Hpalli Ta 30epekeHHsa KoMepIliiiHoi
TAEMHUILL';

+ pallioHaJIbHE PO3MIiIIleHHA KaapiB.

Bidomocmi w000 ocib, aKi npaywms Ha nionpuemcmsi.

Ho miei xareropiii BimomocTeit BimHOCATHCA He BCi JaHi, 110
CTOCYIOTBCSA IIEBHOI oco0u, a Jiuile Ti, AKi MOMKYTL OYyTH BUKO-
pucTaHi KOHKYPEHTOM:

+ BimoMoOCTi 1010 Kap’€pHOTO 3POCTAaHHS 0co0uU, ii mocBimy;

+ (¢imaHcoBuUii KoXizx ocobu;

+ IocTym ocobu o iHdopmarrii.

Bidomocmi npo supobruymaeo ma npodykuyirn’, a came:

+ IIporpaMa BHUPOOHUIITBA;

+ 00CcArY BUPOOHUIITBA IIPOAYKILIT;

+ BimomocTi mpo o0safHAHHSA, IKe BUKOPUCTOBYETHCS HiAIPU-
€MCTBOM B IIPOIlECi BUPOOHUIITBA MPOAYKILii®;

+ piBeHBb BUTpAT Ha BUPOOHUIITBO;

* OIliHKA AKOCTi Ta e()eKTHBHOCTI BUPOOHUIITBA;

+ cobiBapTicTh MPOAYKIIII;

* PO3Mip TOPTroOBEeJBLHOI HAIIHKH.

Hoy-xay. o niei kareropii indopmarii BiTHOCUTHCA CYKYI-
HiCTh TeXHIUHMX, TEXHOJOTiUYHMX, KOMEPIiNHMX Ta iHIIHX
3HaHb, ODOPMJIEHUX Y BUTJIAAI TEXHIUHOI JOKYMeHTAaIlii, HaBU-
KiB Ta BUPOOHUYOIO MOCBiAy, HEOOXiTHUX IJIs opraHisairii Toro
Yy iHIIIOrO BUAY BHUPOOHUIITBA, ajie He 3allaTeHTOBAHMUX'.

Haykosa ingopmauis — 1e BimoMocTi mpo meTy, 3aBIaHHH,
OporpaMu IIEPCIEeKTUBHUX HAYKOBUX IOCJiMKEeHb, BiZOMOCTi

! Augpomyk T.A., Kpaitaes II.II. 9xoHOMUYecKas 0e30MaCHOCTh IPENUPUSATHA: 3al[UTa
KomMepueckoil Taitubl / IA. Argpomyk, I1.I1. Kpaitne. — K.: Waparensckuit Jom “Uu
FOpe”, 2000. — 400 c.

* ®dpanuyk C. fk opranisyBaTy 3aX¥CT KOMEPIIMHOI TA€MHUII Ta KOH(DiAEHIiiHOI iHbOD-
manii Ha migmpuemcrsi http://www.yur-gazeta.com/article/1326/.

* VBech BUPOOHMYMII IIPOIIEC MiZIIPUEMCTBA, IIOUMHAIOUN MaTepiaJbHO-TeXHIUHOro 3a0ese-
YeHHsd, B3aKiHUYIOYM JOCTABKOIO [JO CIOKMBAYiB, MOXKE€ MaTH KOMEpPIifiHy LIiHHiCTb.
Hanpukian BizomocTi mpo yImaxKoBKY MPOAYKINT MOMKYTb OYTH I[iHHUMM, SKIO YIAKOBKA
Mae 0coOJIMBICTb: MaTepias 3 AKOr0 BOHA BUIOTOBJIEHA, PO3MID YIAKOBKM (€KOHOMIiUHICTB),
1[0 BIUIMBA€E Ha 30€PEKEHHA Ta TPAHCIOPTYBAHHS IIPOAYKIIIL.

* Bakon VYkpaimum “IIpo imBecrumivimy gisiericts” Big 18.09.1991 p. Nel560-XII
// Bigomocti BepxoBHoi Pagu Ykpainu (BBP), 1991, Ne 47, Cr. 646.
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IIPO YMOBHU €KCIIEPUMEHTIB i BcTaTKyBaHHs, Ha AKOMY BOHU IIPO-
BOJUJINCS, JaHi PO METOAU 3aXMCTy Bif YCIIAKUX IIiapo0oK.
I ozosipni gidomocmi — 1e:

« BimomocTi mpo mocTravaJbHUKiIB, IIPOJABIIB Ta IIOKYIIIiB
OPOAYKIIil miampueMcTBa;

+ YMOBU Iil0OUMX KOHTPAKTIB Ta IX IIPOEKTiB;

+ BimomocTi Ipo KoMepIlifiHi 3B’A3KMU i mMapTHEpPiB;

+ 3MiCT i XiJ MeperoBopiB 3 MOTEHIIMHNMU KOHTpaAreHTaMMn' .

Dinarncogo-exoHoMiuHa iHGpopMmayis — Te BimomocTi po ¢i-
HaHCOBIi omepallii miATpremMcTBa Ta METOAUKY PO3PaXyHKY KOH-
KYPEeHTHUX I[iH 3a ToBapaMu, podoTaMu i IoCayramu.

Bidomocmi w000 punky ckJazaioTbca 3 imdopmarnii npo pe-
3yJbTaTU BUBUYEHHA PUHKY, IO MICTATH OIiHKY CTaHy U mep-
CIIEKTHUB PO3BUTKY PHUHKOBOI KOH IOHKTYPHU Ta OPUTrIHAJIBHI Me-
TOOW 3AiMCHEHHS IIPOTAKY.

Bidomocmi npo 308HiWHbOEKOHOMIUHY OifnrvHicmb. o
TAaKMUX BioMOCTeHl BiZHOCUTBLCS iH(MOpMAaIlis, IO PO3KPUBAE:

+ cTparTeriio i TaKTUKY ImigmpueMcCTBa IIOAO peaJisalrii mpo-
IYKIIil Ha CBiTOBOMY PUHKY;

+ BimomocTi mIpo HaMipu Ta HeperoBOpu i yKJIaZaHHSI KOHT-
pakTiB 3 iHo3eMHMMHU (ipMaMM IPO 3aKYIIiBJIIO TEXHOJIO-
riii, obsagHaHHS i MarepianiB, HeoOXimHux nasa 3abesie-
YeHHS OCHOBHOI BUPOOHMUYOI AisJIBHOCTI HigIpreMcTBAa.

Bidomocmi w000 6es3nexu nionpuemcmea — 1e indopmarisa
mpo:

* MOPAAOK i cTaH opraHisarii 3axmcTy KoMepIiiiHOl TaeMHUITL
migmpueMcTBa;

+ BimoMoOCTi, IITO CKJIAZAIOTH KOMEPIiNHY TAa€MHUITIO IIiIIIpH-
€MCTB-IapPTHEPiB, IepeJaHnX Ha JOBipUiil OCHOBIi, TOIIO.

Opmieo 3 yMOB IPaBOBOI OXOPOHU KOMEPIIiHHOI TaeMHUITI
Bigmosizmo o ct. 505 IIK YKpainu € HeoOXigHICTD BXKUTTA 3a-
X0miB “...1Momo 30epekeHHA ii CeKPeTHOCTi, BMKUTHUX 0C000I0,
sAKa 3aKOHHO KOHTPOJIIOE I1i0 iHdopmaliiro”. HexTyBaumusa 1iero
YMOBOIO MO’Ke M030aBUTH BJIACHUWKA I[iHHOI im(opmarrii Mox-
JWBOCTi 3aXMCTUTHU CBOI IIpaBa Ha Hel B cyni. IK mpukJanm, Ha-
BegemMo BUHamoK i3 cymoBoi mpaxktuku CIIIA. Cyama mraty

! Taka iH(hopMaIisa Mae cTaTyc KOMEPI[iHOI TAEMHHUII 0 MOMEHTY YKJaJeHHs BiJIOBimHO-
ro JIOroBOPY.
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Miuuram y 1998 pori Bigxuaus cymoBy ckapry xommaxii Cad-
dilac Gage, sixa 3alimajachk BUPOOHHUIITBOM OPOHBOBAHUX ABTO-
MO0iJiB, Ha KOHKYPYIOUY KOMIIaHii0o, 0OOBUHYBaueHYy B KpamIiK-
i miHHuX Kpecjeub. Cynns BKasaB Ha Toi GakxT, [0 BUPOOHU-
yi kopmycu Caddilac Gage uvacto sanuIanucsa BiIKPUTHUMHU, a
CUHBKM KPeCJeHH JeKalu Ha poboumx Micuax. ¥ xonai cymo-
BOTO MIPOIIECY 3aXMCHUK OOBMHYBaUEHUX YCITiIITHO MOTPANUB HA
onuu 3 3aBoxaiB Caddilac Gage, poaramosanux y ®Puaopuni, me
3YCTPiBIIIN JKOAHUX IIEPEIKOM, i HABiTL 3pOOUB BeJIUKY KiJb-
KicTs doTorpadivHmx 3HIMKiB, YoMy pOOGITHHKH KoMIIaHil He
TEePENTKONIIN .

Omke, BIACHUKY BifloMocTeil, III0 MOYKYTh CTAHOBUTHU KO-
MepIifiHy TeMHUII0, HeOOXiTHO He TiMIbKU BXKUTU OpraHisallii-
HUX 3aXO0XiB 1Moo ii 30eperkeHHsA, a i I0PUIUUYHO-TPAMOTHO IX
oopMUTH.

fx B)Ke 3asHauyajsocs, HacaMmIliepel HEOOXiZHO PoO3poOUTH
“IlosmosKeHHS TPO KOMEPIIiiHYy TAEMHUITIO migmpuemMcTBa” (masri
— ITono:xkennus). Take Ilono:xkeHHA PO3POOIAETHCSI, BUXOMAUN
i3 cxeMu BHYTPIITHLOI CTPYKTYpPHU (hipMM, TEXHOJJOTIUHOIO JaH-
ImMora 30BHINMIHIX Ta BHYTPIIIHIX B3a€EMOBIJHOCWMH Ta MiCTUTH
IIiCcTh PO3OiJIiB.

Poszpain mepmiuii. 3arajabHi IMOJOMKEHHS.

V zasHaueHOMY pPO3IiJii BUBHAUAETHCA IIEePEJiK HOPMATUBHO-
IpaBOBUX aKTiB, Ha MmifcTaBi AKUX 3milicHeHO po3pooOKy Iloso-
skeHHs. HeoOximgHicTh TaKOro Iepeiky B mepIiy uyepry o0yMoB-
JeHa THM, III0 He KOKeH HpAaIllolunil Ha MigIpueMCcTBL Mae He-
00XimHUY piBeHb MPAaBOBUX 3HAHD IOJO0 OXOPOHU KOMEPIIiiiHOI
raeMmuUIi. HopMaTUBHO-IPAaBOBUMU aKTaMU, SKUMU B YKpaiHi
PEeryJIoIThCA IMUTAHHA OXOPOHUW Ta 3aXMCTy KOMEPIIiHOI Ta-
€MHUIIi, €:

- ct.cT. 505-508 I1K Vkpaiuwu,

« cT.cT. 32, 36, 162 I'ocmomapchbKOro KoJeKkcy YKpainu,

- cr. 30. 3akoH VYkpaiau “IIpo indopmariiio”.

KoxxHy cTraTTio HeoOXiZHO BHKJAJATH IIOBHICTIO, a He IIPO-
CTO mocujaTHucs Ha Heil. JIK moKasye MpaKTUUYHUN JOCBix, Majo
XTO 3 IMIPAI[iBHUKIB BUABJISE 3alliKaBJEHICTb Yy TOMY, 1106 caMo-
CTifilHO O3HAMOMMTHCEL 3i 3MicTOM HeOOXimHMX cTaTeidl HopMaA-
TUBHO-IIPABOBUX aKTiB AJIA AeTaJbHOrO iX BUBUEHHI.

! 3a marepiasamu caiiry: http://www.elitarium.ru/index.php
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Posgin apyruii. BusnaueHus Iepeiriky BimoMmocTeii, 10 cTa-
HOBJISITH KOMEPI[IHHY TAEMHUITIO HiAIPUEMCTBA.

SIK B:Ke 3asHauajyiocd, 3 Bciel im(popmarrii, mo € Ha migmpu-
€MCTBi, cIOUaTKy HeOoOXiJHO BU3HAUUTHU iH{MOpPMAIIiio, IO € KO-
MepIIiffHOI0 TaeMHHUIEI0, Ta BimMe:xkyBatu ii Bixm imdopmariii,
sAKa He € TaKoIo.

Kowmepuyiiinowo maemHuyer He MOXKYTHL OyTH, IIO-TIIEpIle, Bi-
JIIOMOCTI IO € JeP;KaBHOI0 TAEMHUIIEIO, a caMe:

+ CeKkpeTHa iH(popmallisg, KoTpa BKJIOYae BimomocTi B cdepi
000pOHM, €KOHOMIiKY 30BHIIITHIiX BiJHOCHWH, JIep:KaBHOI 06e3-
HeKW I OXOPOHH IIPABOIOPANKY, PO3TOJIOMIEHHS SAKUX
MOJKe B3aloisTH IITKOAY KUTTEBO BaKJIUBUM iHTepecam
VYxpainm i aKi Bu3HAHI 3aKOHOM JepP’KaBHOIO TAEMHUIIEIO i
M JIATaI0TH OXOPOHI 3 OOKY AepixaBu’;

+ BimomocTi, 10 BUKOPUCTOBYIOTHCA HPM 3AiICHEHHI IlepeBi-
POK KOHTPOJIIOIOUMMU OpTaHaMH, ayAUTOPaMU AJA IpOoBe-
JIeHHS ayauTa, IIpU 31adi 3BiTHOCTI B pisHi doman’;

- 3araJibHOBimomi im(popmarifiai BimomocTi.

Ilepenik BemomocTeii, IO € KOMEPIiMHOIO TAaE€MHUIIEIO,
CKJIAZIAETHCS 3 YpaxyBaHHAM OCOOJUBOCTEH KOKHOI'O IIiAIpH-
€MCTBa.

Tperiit posxin. Ilepenik BigminiB Ta KaTeropiii pobiTHUKIB,
110 MalOTh AOCTYII M0 iH(popMaIllii, AKa € KOMepIiliHOI Ta€MHU-
1mero.

Y nnpomy posmisi HeoOXigHO UiTKO IIepepaxoBYyBaTH Ti Ka-
Teropii pobiTHHKIB, AKi MaOTL JOCTYII A0 KOMEpPI[ifiHOol TaeM-
HUIII 3 ypaxXyBaHHAM iX (yHKIioHaabHUX 000B’sa3kiB. Lle
MOKe OyTH i TOJIOBHUMU iH)KeHep, HauaJbHUK IeXy, MamcTep
Ha BHPOOHMIITBI, i mpocTuii poOIiTHMK 3amigsHumii Ha OnHil i3
JAaHOK TeXHOJIOTiYHOTO IIPOIlecy BHPOOHUIITBA HPOAYKIIili abo
pearizamii mocayr. IIpm mboMy iHCTPYKTa’X Ta KOHTPOJIb 3a
IOTPUMAHHS BUMOT, AKi PEryJiloloThCs HOPMATUBHUMMU JOKY-
MeHTaMM Ha IMiITPUEMCTBi, IOKJIAAa€ThCA HAa KEePiBHUKIB IMux
migposaiiiB.

! Bakon VYkpainm “IIpo gepskaBHy Taemuuio” Bim 21.01. 1994 p. Ne 3855 — XII
// Bimomocri Bepxosuoi Pagu Ykpainu (BBP), 1994, Ne 16, Cr. 93.

* TIocranoBa Ka6imery MinicTpis Ykpainu “IIpo mepesik BimomocTel, IO He CTAHOBJIATH
komepiriitaol Taemuui” Big 09.08.1993 p. Ne 611 // Bigomocti BepxoBuoi Pagu Vkpainu
(BBP), 1993, Cr. 611.
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Po3din 3

YerBepTuit posxin. Ilopsamor 3axmcTy Ta yMOBU HAZaHHSA
KOMepIiiiHol TaeMHMUIII Ha IMigIPHUEMCTBI.

BapTo 3asHaumnTH, 10 KPiM IpaIiBHUKIB mignpueMcTBa, AKi
MaloTh MOCTYII O BimomocTeii, 110 CTAHOBJATH KOMEPIIiMHY Ta-
EMHUII0 IIiJIPHUEMCTBA, € OKpeMa KaTeropis ocib, axi Takox
MOMKYTh MaTU JOCTYII 1O KOMEPIifiHOI TaeMHUIII TimmrpreMcTBa
3a MUCHMOBUM 3aIllUTOM Ta 3 J03BOJIy KEPiBHUIITBA HiAIIPUEM-
crBa. Hampukijaa mpeacTaBHUKN KOHTPOJIOYNX OPraHiB Ta
IPaBOOXOPOHHUX oOpraHiB. PeXmm gocTymy Ay 3a3HAYEHOTO
KoJila 0ci0 perJaMeHTyeThbCA He HOPMATHUBHUMU OOKYMEHTAMU
OignpueMcTBa, a HOpMOIO 3aKoHY. IIpoiiec o3HalioMJIeHHS 3 iH-
dopmarlriero, M0 CTAHOBUTL KOMEPIIMHY TAEMHUITIO, IITUMU OCO-
OamMu 3milicHIOETHCA 0e3 HOTPMMAaHHS OyAb-IKUX (DOPMAJTBLHUX
Oilfi: mignmwce mpo HepO3TOJIOIIEHHA BimoMocTell, IO CTAHOBJIATH
KOMEPIIifiHYy TaEMHMUILIO TOIIO'.

Il’aTwuii posnis. BigmoBiganbHicTh 3a posroJiomieHHs iHGOD-
Malirii, 10 CTaHOBUTH KOMEPIiTHY Ta€EMHUIIO.

ITeit posminm B mepIIy 4epry CTOCYETbCSA POOITHUKIB, AKi
MAaioTh JOCTYI A0 KOMEPIiifHOI TaeMHUIIi, a TaKOK IIpaIliBHU-
KiB, poboTa AKMX Jwuile 0e3IocepesHLO IIOB’sA3aHA 3 BUKOPH-
CTAHHSM TaKHX BigoMocTeii.

3a posroJionieHHs abo0 BUTOK iH(popMaiiii, 1o cTaHOBUTEL KO-
MepIIifiHy TaeMHHUIIIO HiAOPHUEMCTBA, 3 OOKY IIepcoHaJy, BJac-
HUK BIIPaBi 3BiIBHUTH TaKOT0 poOiTHUMKA 3rigHo i3 cT. 147 Ko-
IeKkcy 3aKoHiB YKpaiHM IIpO IIPAIli0 3a IOPYIIEeHHS TPYI0BOI
IUCIIUILIiHT?,

Ha sigmimy Big Tpymooro Kogexcy Pocificbxkoi ®@emepairii,
y SKOMY MiCTHUThCA TpAMAa HOPMA, /e BKasaHO, IO TPYAOBUMA
KOHTPaKT 3 POOITHUKOM HPUIHNHAETHCSA B pasi PO3TOJIOIIeHHS
KOMepIIifiHol TaeMHMUIIi, IO cTajla HOMYy BioMa y 3B’sIBKY 3 BU-
KOHAaHHAM TpynoBux Biguocun®’, Komexc 3axkoniB VKpainu mpo
Opamio He MiCTUTHL TaKOoi HOPMU.

Tamri Bugy BigmoBiZaIbHOCTL 3a PO3TOJIOIIEHHSI KOMEpPIliiHol
TAEMHUIII aBTOPOM [AeTaJbHO OyJiX PO3TJIAHYTI B HAYKOBOMY

! Hocik }0.B. IIpaBa Ha KoMmepiiiiny Tacmuuio B YKpaini: Moxorpadis / F0.B. Hocik. —
K.: KHT, 2007. — 240 c.

* Komekc 3axonis Ykpainm mpo mpamo Bix 10.12.71 Ne 322-VIII // Bigomocti Bepxosnoi
Pagu Vkpainm i3 sminamu. — 1971, — Ne 50. — Cr. 375.

* Tpynosoii Komexe Poccuiickoit @enepanuu ot 30 gexabps 2001 r. Ne 197-03. — 199 c.
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JOCJiKeHHi: IMoA0 HOPYIIeHHs IIpaBa Ha KOMEPIiHHY TaeM-
HUITIO .

ITocTuit posnin. BHecenHs 3MiH Ta JOIOBHEHb.

Buecenns smiH Ta momoBHeHL A0 Iloso:keHHs IIpo Komep-
MifAHy Ta€EMHUIIO IiAIPUEMCTBA MAIOTh MicCIle B TaKUX BUIIA-
Kax:

* POBBUTOK IIiAIIPHMEMCTBA NPUIBIB A0 ITOABU HOBOI iH(opMAa-
mii, B TOMy umucJi Taxoi, I[o Mae AilficHy abo IIOTEeHIiHHY
miHHiCTH, ajJe AKa, He3BaAKalouW 3a SAKUX O0CTaBUH, He
OyJa BigHeceHa M0 BimoMocTeil, IIT0 CTAHOBJIATL KOMEpPIIili-
HY TAEMHUIIIO;

* 3MiHH Yy HOPMAaTHBHO-IPABOBUX aKTaxX YKpaiHu, IO pery-
JIOIOTHh BiTHOCUHY CTOCOBHO KOMEPI[iTHOI Ta€MHMIII.

IlincymoBytoun, cJjif 3a3HAYUTH, IO Ha ChOTOAHI BimcyTHi
pexoMeHaarnii moA0 3AiCHEHHA OPUIWYHO-OPTAHI3AIMINHUX
3axX0JiB cy0’eKTaMM HiANPUEMHHUILKOI AisgJIBLHOCTI CTOCOBHO
OXOPOHU BimoMocTeill, AKi CTAHOBIATH KOMEPIIMHY TA€MHUIIIO.
Icuye HaragbHa morpeba po3pOOKU THUIOBUX NOKYMEHTIB, AKi €
OPUINYHUM O(GOPMJICHHAM 3aXOOiB IIOJ0 OXOPOHUW KOMEPIiii-
HOI TaeMHHII Ha migmpumeMmcTBi. IToTpedyOTh MOZAIBIIIOTO MIO-
CIiMKeHHs NUTAHHS: IOPUINYHOI IPUPOAU IIPaB HA KOMEPIiii-
HY TaeMHHII0, 0COOJMBOCTI IX HAOyTTs, peaJisallii Ta oxopo-
HU; IIPaBOBOro 3abes3meueHHs (PYHKI[IOHYBAaHHA KoMepIiiiHoi
TaEMHUIII B YKpaiHi; npoTuaii mpoMuCIIOBOMY HIOUTYHCTBY Ta
opraHisarii 3abesmneuentsa 6e3NeKy Ha IMiJIPUEMCTBi; IIpaKTUU-
HOI opramizarii mpaBOBOTO 3aXUCTy KOMEPIiHOI TaeMHUILL
cy0’eKTaMU HiAITPHUEMHUIITBA; PO3POOKU HOPMATUBHO-IIPABO-
BUX JOKYMEHTIiB KOMEPIIiITHOTO IIiAIIPUEMCTBA; (PYHKIIIOHyBaH-
HSA IIPAaBOBOI0 3aXHCTY KOMEPIiIMHOI TAEMHHUIIL B TPYAOBUX Bi-
HOCHHAX.

! Tlerpenko 1. oo mopyInenns npasa Ha KoMmepuiay Taemumiio / I. Ilerperko // Teopis
i mpakTuka iHTeseKTyasnbHOI BiracHocTi. — 2007. — Ned. — C. 18-25.
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